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Essay Contest conducted by the American Bar Association 


PURSUANT TO TERMS OF BEQUEST OF JUDGE EgsKINE M. Ross, DECEASED 


INFORMATION FOR. CONTESTANTS 


SUBJECT TO BE DISCUSSED : 
The Development of the Doctrine of Stare Decisis and the Hxtent to 
Which It Should Be Applied. 


TIME WHEN ESSAY MUST_BE SUBMITTED : 
On or before March 15, 1945. 


AMOUNT OF PRIZE: 
Three Thousand Dollars. 


ELIGIBILITY : 

Contest will be open to all members of the Association in good standing 
whose applications for membership in the Association have been received 
at the headquarters office of the Association in Chicago prior to January 
first of the calendar year in which the award is made, except previous 
winners, members of the Board of Governors, officers and employees of 
the Association. 

No essay will be accepted unless prepared for this contest and not pre- 
viously published. Each entryman will be required to assign to the Asso- 
ciation all right, title and interest in the essay submitted and the copyright 
thereof. 

An essay shall be restricted to five thousand words, including quoted 
matter and citations in the text. Footnotes or notes following the essay 
will not be included in the computation of the number of words, but ex- 
cessive documentation in notes may be penalized by the judges of the con- 
test. Clearness and brevity of expression and absence of iteration or undue 
prolixity will be taken into favorable consideration, 

Anyone wishing to enter the contest shall communicate promptly with 
the Executive Secretary of the Association, who will furnish further infor- 
mation and instructions. 


AMERICAN BAR ASSOCIATION 
1140 N. DEARBORN STREET CHICAGO 10, ILL. 


Contest on Responsibilities of Citizens 


The Committee on American Citizenship announces that it will conduct 
a prize contest for the best Statement of Principles, or Creed, on the fol- 
lowing subjects : 

1. The Responsibility of the Citizen as a Voter. 
2. The Responsibility of the Citizen as a Juror. 

There will be three prizes, the first $500.00; the second $250.00; and the 
third $100.00. 

The contest is open to all members of the American Bar Association with 
the exception of its officers and the members of the Committee on Ameri- 
can Citizenship. 

Any contestant may write on either one or both topics. His entry on each 
subject shall be limited to 250 words, typewritten on one sheet of paper. 

The Statement of Principles, or Creed, here called for must be prepared 
for this contest and not previously published. All right, title and interest 
in those submitted shall belong to the American Bar Association. 

The decision as to prize winners will be made by the members of the 
Committee on American Citizenship, and in case of disagreement the 
decision of the Chairman of the Committee shall be final. The prizes will 
be awarded to the three best papers submitted, without regard to the 
subject chosen. 

All papers must be submitted on or before May 15, 1945, and should be 
addressed as follows: 


COMMITTEE ON AMBRICAN CITIZENSHIP 
AMERICAN BAR ASSOCIATION 
1140 NortH DEARBORN STREET, CHICAGO 10, ILLINOIS 








A MESSAGE FROM THE PRESIDENT 


As this number of the “Quarterly” goes to press there are two 
activities of your Association upon which reports of substantial 
progress may be made. 

The Committee on. postwar rehabilitation under the chairman- 
ship of Dean Hettrick of Boston University Law School has 
plans well under way for a two-fold project: (1) a refresher 
course of several weeks duration to be offered from time to time 
as the numbers of veterans being demobilized warrant, to be 
taught by volunteer qualified leaders of the bench, bar and legal 
teaching profession; (2) a placement bureau under a paid ad- 
ministrator to assist veterans in finding positions in law offices 
throughout the Commonwealth. The present plan calls for a small 
charge for the refresher course to be reimbursed to the veteran 
by the Veterans’ Bureau under the G.I. “Bill of Rights,” the in- 
come so obtained to be used in supporting the placement bureau. 
While the initial cost will have to be underwritten by the bar, it 
is hoped that the entire cost will eventually be met through the 
assistance obtained from the government. Details are still being 
worked out by your committee, but it is hoped that the plan will 
be ready to be put into operation, at least, by the early fall. 

The Committee of twenty-five to study into the subject of “in- 
tegration” or “unification” of the Massachusetts bar, had its or- 
ganization meeting, under the chairmanship of your president, on 
December 16th, and was well attended by members from all parts 
of the Commonwealth. The Committee unanimously decided that 
it first objective was to have a sub-committee study various plans 
already in operation in other states and formulate one which 
would seem best adapted to conditions in Massachusetts. This 
plan is then to be presented to the full committee with minority 
views, if any, and if the majority of the full committee then de- 
cides to advocate it, or any other plan, it will be published and 
circulated among the local bar associations for expressions of 
their opinions. It is hoped that when the Lawyers Institute con- 
venes in Swampscott in June, a definite plan, and a canvass of 
the opinion of the state bar upon it, will be presented for dis- 
cussion. 


I am glad to report that the group insurance plan seems to 
have met a real need of our members, judging from the numerous 
responses which have already been received. 


Epwarp O. Proctor, President. 











MASSACHUSETTS AND THE GRADUAL DEVELOPMENT 
OF AN INTERNATIONAL COURT 


In view of the provisions resulting from the Dumbarton Oaks 
conference in favor of the continuance of the existing world 
court, or of a court substantially similar, it is interesting to note 
the position taken by the Massachusetts Legislature in the gradual 
development of international opinion in favor of such a tribunal. 
Most of us do not realize that the General Court took affirmative 
action more than a century ago in 1838. Whether there were any 
other similar resolutions before that time in other states we do 
not know, but for the information of our readers the Massachusetts 
resolutions of 1838 and 1888 are reprinted below. In view of this 
early participation of the Commonwealth in the movement it is 
also interesting that the present American member both of the 
Permanent Court of International Justice and of the Permanent 
Court of Arbitration, comes from Cambridge, in the person of 
Hon. Manley O. Hudson, a native of Missouri and for many years 
a resident of Cambridge. 


RESOLVES OF THE MASSACHUSETTS LEGISLATURE 
“IN RELATION TO A CONGRESS OF NATIONS” 
APRIL 25, 1838 


(Chap. XCVIITI) 


“Resolved, That offensive war is incompatible with the true 
spirit of Christianity. 

“Resolved, That the great importance of the subject, renders 
it the duty of all civilized communities to unite in the adoption 
of any practicable plan, calculated to effect so noble an object 
as the abolition of war, and the preservation of peace among the 
nations of the earth. 


“Resolved, That the institution of a Congress of Nations for 
the purpose of framing a code of international law, and estab- 
lishing a high court of arbitration for the settlement of controver- 
sies between nations, is a scheme worthy of the careful attention 
and consideration of all enlightened governments. 


“Resolved, That his Excellency the Governor of this Common- 
wealth be requested to transmit a copy of these resolves, with the 
accompanying report, to the President of the United States, and to 
the Executive of each of the States, to be communicated to their 
respective Legislatures, inviting their co-operation in the pro- 
posed object.” 
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RESOLUTION OF FEBRUARY 1888 


“Resolved, That the Senate and House of Representatives in 
General Court assembled, approve of the efforts being made re- 
lating to the ultimate ratification of treaties which shall provide 
for the settlement by arbitration of any difference or disputes 
arising between the governments of Great Britain or other 
civilized nations and the United States, which cannot be adjusted 
by diplomatic agency, and thereby providing for the settlement 
of all international difficulties which may arise without resorting 
to cruel methods of war and bloodshed.” 

Those who are cynical, or skeptical, as to the possibilities of 
developing an international tribunal worthy of the name as a 
practical functioning institution are respectfully referred to an 
interesting article by Roland Gray, Esq., published shortly after 
the last war in the Harvard Law Review for May 1919 and re- 
printed in the Massachusetts Law Quarterly in the same month 
(Vol. 4 No. 4 pp. 292-301) under the title, “International Tri- 
bunals in the Light of the History of Law.” While that article 
referred to a court in connection with the League of Nations, the 
article is as pertinent today as it was in 1919. Mr. Gray’s conclud- 
ing paragraph was: 

“The world is now, in international matters, in a state of bar- 
barism. Any international organization that is set up will neces- 
sarily be imperfect, and will fail, to some extent, in putting an 
end to the reign of violence. It can hardly be more imperfect, 
however, than were the beginnings of national organization from 
which have developed the civilized state. It has been a character- 
istic of all vigourous races in their early days, and in modern 
times especially of the English-speaking peoples, to go ahead with 
ill-constructed political machinery, without taking much heed 
of its defects, and improve it piecemeal as they went along. In 
this course they have been surprisingly successful. Will they be 
the leaders now in a world-wide experiment?” 


THE POPULAR VOTE ON THE CONSTITUTIONAL AMEND- 
MENTS AND ON THE “BEANO” LAW — THE “YES” VOTES, 
THE “NO” VOTES, AND THE BLANKS — WITH COMMENTS 
ON THE INTERPRETATION OF THE 48TH AMENDMENT 


For some reason or other, in reporting the votes on these 
measures the newspapers have, as usual so far as we have ob- 
served, printed only the number of “yes” votes and “no” votes, 
and have not printed the number of blanks which show the rela- 
tive numbers of voters who were sufficiently interested to take 
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the trouble to vote on these measures. The result is that the 
public knows little about the actual working of their govern- 
mental machinery in connection with direct law making by popu- 
lar vote. The information thus omitted from the newspapers on 
a number of measures during the past 25 years or so have been 
printed in the Quarterly, and are now printed below to show 
the results of the recent state election. The figures, obtained from 
the State House, show that the four constitutional amendments 
were adopted, by varying majorities of the votes cast upon the 
questions, but, in no case, by a majority of the voters who went 
to the polls and had the opportunity to vote. The total number 
who went to the polls was 2,008,969. The votes were as follows: 

1. Amendment to the Constitution to provide for a “fair, 
concise summary,” instead of a “description” of each proposed 
amendment to the Constitution or law to appear on the ballot: 
Yes, 861,148; No, 124,517; Blanks, 1,023,304; Total Blanks and 
“No votes,” 1,147,821. 

2. Amendment to the Constitution providing pardoning power 
for felons to be vested with the Governor and Council, as at pres- 
ent, but empowering the Legislature to prescribe terms and 
conditions upon which such pardons may be granted: Yes, 650,- 
475; No, 405,039; Blanks, 953,455; Total Blanks and “No votes,” 
1,358,494. 

3. Amendent to the Constitution to provide for annual ses- 
sions of the Legislature: Yes, 557,930; No, 514,673; Blanks, 
934,364; Total Blanks and “No votes” 1,449,039. 

4. Amendment to the Constitution providing that qualified 
voters unable to vote in person by reason of physical disability, 
may cast absentee ballots: Yes, 893,139; No, 197,782; Blanks, 
918,048; Total Blanks and “No votes,” 1,115,830. 

5. The referendum vote on approval of the act banning 
“beano”: Yes, 738,387; No, 351,918; Blanks, 918,664; Total 
Blanks and “No votes,” 1,270,482. 


COMMENTS ON THE INTERPRETATION OF THE 48TH AMENDMENT 


Of course it is obvious, from casual conversation with some of 
the voters, that the puzzling nature of some of the questions dis- 
couraged voting to some extent and the “beano” referendum 
question was curiously, but, as a matter of constitutional neces- 
sity, phrased on the principle of “Yes, we have no bananas today.” 

The first amendment relating to the printing of questions 
on the ballot was partly the result of a rather extraordinary ad- 
visory opinion of the justices in 1936 on p. 615 of 294 Mass. In 
that opinion that justices stated that the direction in the 48th 
amendment that the “description” of the measure should be “in- 
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serted” in the middle of the question (regardless of the length of 
the “description”) required bodily insertion there and prevented 
the natural, time-honored, practice of inserting by reference and 
printing the description thus inserted elsewhere on the ballot. 
We say that this opinion seems extraordinary because the initia- 
tive and referendum amendment was intended to provide for in- 
telligent voting by an informed electorate on intelligible ques- 
tions and the practice of insertion by reference for the purpose 
of intelligible brevity has not only been the daily practice of the 
legal profession for generations, but has been the constant prac- 
tice of the Massachusetts Legislature in legislating by reference 
ever since it came into existence and the Massachusetts Consti- 
tution of 1780 itself incorporated, or inserted, by reference other 
laws, notably in chapter 6 article 6. In view of this universal 
practice, the strict, unrealistic, interpretation of the word “in- 
sert” in the advisory opinion referred to, which resulted in the 
ridiculous appearance of question No. 1, and thus defeated the 
“dominant purpose” of the 48th amendment to provide intelligible 
questions for intelligent voting, seems to us extraordinary, as 
well as unfortunate, because it caused the use of the sledge ham- 
mer of a constitutional amendment to deal with the mosquito 
which has been described, and also loaded the constitution with 
more words. The “dominant purpose” referred to was not thor- 
oughly discussed in the opinion of the justices. 

As to the other part of the amendment providing that the “de- 
scription” of the measure prepared by the Attorney General shall 
be a “fair and concise summary” we doubt whether the words, 
thus used, make any change whatever in the previously existing 
provision except emphasis on desirable brevity provided it is 
“fair” brevity. We believe that under the test of intelligibility 
a “description” which is both “fair” and “concise” was the kind 
of “description” contemplated by the amendment as it previously 
stood (cf. 309 Mass. 643). It seems unfortunate that the Con- 
stitution of Massachusetts should be lengthened by pages of 
words merely to add two adjectives and one synonymous noun. 

It has been suggested, from time to time, that measures should 
be described on the ballot by a title, in the interest of brevity, 
and, probably, many voters wonder why measures cannot be de- 
scribed more briefly. Anyone familiar with the possible political 
use of words, however, will realize that several titles can be 
drawn for the same measure with a different slant, or color, in 
each one. A striking example is the difference between the well- 
known descriptions “child labor amendment” and “child con- 
trol amendment.” When a measure is short, the best possible 
“description” or “fair summary” is to print the whole measure 
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because a short measure does not need to be otherwise described, 
or summarized. When the measure is a long, complicated statute, 
containing far-reaching changes in the law, such, for instance, as 
a proposal for a monopolistic state insurance fund which was 
proposed by initiative petition (although it did not appear 
on the ballot) it is difficult, and may be impossible, to prepare a 
really “concise summary” which is also “fair.” The difficulty is 
simply one of the weaknesses of the system of legislation by direct 
popular vote — weaknesses which may be increased by voting 
machines. The “description” or “summary” referred to were 
pages long and would have required a foot, or more, of type on the 
ballot. F. W. G. 


A PROPOSED DRAFT ACT TO CHECK THE RECORDING 
OF REPETITIONS — A NEEDLESS EXPENSE 


In the “Quarterly” for December 1948 (Vol. 28 No. 4 pp. 50-51) 
attention was called to the recording and storage at public ex- 
pense of the same long clauses in many mortgages — a practice 
which the short form of deeds act of 1912 checked to a consider- 
able extent. The subject was studied by a committee with the 
result below. 


Report oF COMMITTEE OF THE ABSTRACT CLUB ON 
RECORDING REPETITIONS 


The committee appointed by the president for the purpose of 
drafting a bill to encourage shorter mortgage forms submits the 
following report: 

1. It is recognized that repetitions of mortgages in the same 
form cause an undue burden on Registries and expense to the 
public. 

2. That this burden can be relieved by the use of incorpo- 
ration by reference much more liberally than it is now used. 

3. That the desires of the individual mortgagees are too vari- 
ous to make it advisable to develop the existing short forms. 

4. That as a method of relieving this burden, we recommend 
a statute substantially in the following form. 


Drarr Act 


“A declaration of mortgage provisions signed by any person 
and acknowledged by him before any officer authorized by law 
to take acknowledgments of deeds may be filed for record in any 
Registry of Deeds and shall be recorded therein. Thereafter, all 
or part of such provisions may be incorporated by reference to 
such declaration in any mortgage relating to land, whether reg- 











7 


istered or not, which lies in the Registry District where such 
declaration is recorded. Such incorporation by reference may be 
by substantially the following language: 

The provisions contained in a declaration of mortgage provi- 
sions dated and recorded with 
Deeds, Book » page : 
are hereby made a part of this instrument, except so far as in- 
consistent with any provisions herein contained. 

For the information of the mortgagor, a copy of such declara- 
tion of mortgage provisions shall be annexed to any mortgage 
containing a reference thereto, but such copy shall not be re- 
corded, nor shall the failure to annex such copy invalidate said 
mortgage. The incorporation of provisions in mortgages by refer- 
ence in any other legal manner shall not be affected hereby.” 


Respectfully submitted, 


ALLISON G, CATHERON ALEXANDER R. SMITH 
Rocer B. TyLer Rocer D. Swaim 


This report was considered at a meeting of the Abstract Club 
and approved for submission to the Massachusetts Conveyancers’ 
Association and its Committee on Legislation. It is now printed 
for the information of the bar generally and suggestions, or com- 
ments, are invited, as the draft act will be submitted to the legis- 
lature by the undersigned. It should be noted that, like the short 
form of deeds act, this is simply a permissive act declaring an 
approved practice. 

As pointed out in the “Quarterly” for December 1943 this 
movement to shorten recorded papers, and avoid the cost of copy- 
ing and storing tons of words and waste paper, was started by 
the committee of 1912, under the lead of its Chairman, Hon. 
W. T. A. Fitzgerald, and with the assistance of the late John L. 
Thorndike. F. W. G. 


OUR ABSURD PROCEDURE FOR BANNING BOOKS 


Boston is in the midst of another silly season of book-banning. 
One would think that a little common sense three times a day 
would teach us all not only that the morals of the adult citizens 
of a supposedly educated community could be trusted to survive 
the opportunity to read what they pleased like the rest of the 
world, but that it might also teach us that “banning” a book 
makes many people want to read it who would otherwise never 








8 


hear of it. It is well-known that “banned in Boston” advertises 
the book throughout the United States. Three seriously written 
novels, some passages of which may violate the standards of good 
taste of those of us who grew up in the nineteenth century before 
the “repeal of reticence” took place, have been banned within a 
few months With the usual advertising results. 

But our procedure is even more absurd. The Boston Post of 
December 17, 1944 reported that the police obtained a copy of 
a novel (by a well-known author) from the Watch and Ward 
Society, that thereafter a detective “visited” a bookstall in the 
Back Bay “accompanied by an agent for the Watch and Ward 
Society.” In the presence of the officer “the agent” is said to have 
purchased a copy of the book from “the saleswoman” who had 
worked in the store “for the past fifteen years” and who “is said 
by the police to have told the officer that she had no knowledge 
of the contents of the book which agent... had selected from the 
shelf in the store.” Thereupon the police officers are reported to 
be planning court action against the saleswoman. As the statute 
about “obscene books” provides a criminal penalty although the 
test of what is “obscene” in a legal sense is difficult to define, 
the unfortunate saleswoman, who never read the book, is adver- 
tised as a possible criminal. 

Such procedure does not seem a sensible way of trying to pro- 
tect the morals of the young. The newspapers reported recently 
that a bill is to be introduced into the legislature to provide some 
more sensible method of testing the character of a book than the 
present method of prosecuting (or persecuting) some unfortunate 
salesman, or saleswoman, in a bookstore who happens to sell a 
book that is being purchased freely in the country from the At- 
lantie to the Pacific. Whatever anyone thinks of the book-banning 
policy of our statutes, it is difficult to see any reasonable objection 
to a more sensible and fairer procedure. Under the tariff act the 
procedure is against the book (see 72 Fed. 2nd 706). 

F. W.G. 


THE AMERICAN JUDICATURE Society 

Since Pearl Harbor several thousand lawyers have joined the 
American Judicature Society in order to support its work in 
distributing its “Journal” every two months. without charge to 
those who want it. It has a mailing list of ten or twelve thousand. 
Massachusetts lawyers, including judges, would be less “pro- 
vincially minded” if they invested one cent in a post card request 
for it addressed to the Society at Ann Arbor, Michigan, and 
spent twenty minutes or so, once in two months, in looking over 
the most influential legal periodical in the country which lawyers 
elsewhere think worth publishing. You do not have to join the 
Society to get the Journal. F. W. G. 
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Acts or 1924, CHapTEer 244 
As amended by St. 1927, c. 923, and St. 1930, c. 142 
Now appearing as G. L. (Ter. Ed.) Ch. 221, §§ 34A-34C 


AN ACT PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL COUNCIL TO MAKE A 
Continuous Stupy OF THE ORGANIZATION, PROCEDURE AND PRACTICE OF 
THE CourRTs. 

Be it enacted, etc., as follows: 

Chapter two hundred and twenty-one of the General Laws is hereby 
amended by inserting after section thirty-four, under the heading 
“Judicial Council,” the following three new sections—Section 34A. 
There shall be a judicial council for the continuous study of the or- 
ganization, rules and methods of procedure and practice of the judicial 
system of the commonwealth, the work accomplished, and the results 
produced by that system and its various parts. Said council shall be 
composed of the chief justice of the supreme judicial court or some 
other justice or former justice of that court appointed from time to 
time by him; the chief justice of the superior court or some other 
justice or former justice of that court appointed from time to time by 
him; the judge of the land court or some other judge or former judge 
of that court appointed from time to time by him; the chief justice of 
the municipal court of the city of Boston or some other justice or 
former justice of that court appointed from time to time by him; one 
judge of a probate court in the commonwealth and one justice of a 
district court in the commonwealth and not more than four members 
of the bar.all to be appointed by the governor, with the advice and 
consent of the executive council. The appointments by the governor 
shall be for such periods, not exceeding four years, as he shall de- 
termine. 

Section 34B. The judicial council shall report annually on or before 
December first to the governor upon the work of the various branches 
of the judicial system. Said council may also from time to time sub- 
mit for the consideration of the justices of the various courts such sug- 
gestions in regard to rules of practice and procedure as it may deem 
advisable. 

Section 34C. No member of said council, except as hereinafter pro- 
vided, shall receive any compensation for his services, but said council 
and the several members thereof shall be allowed from the state treasury 
out of any appropriation made for the purpose such expenses for clerical 
and other services, travel and incidentals as the governor and council 
shall approve. The secretary of said council, whether or not a member 
thereof, shall receive from the commonwealth a salary of thirty-five 


hundred dollars. 
MEMBERS OF THE COUNCIL 
Frank J. Donanuvs of Boston, Chairman 
Natuan P, Avery of Holyoke, Vice-chairman 
Louis 8. Cox of Lawrence Frank L. Ritey of Worcester 
Joun E. Fenton of Lawrence Freperic J. Muipoon of Winthrop 
Joun C. Leaoart of Lowell Asa 8. ALLEN of Belmont 
Wiirrep Bo.tster of Wellesley Samuet P. Sears of Newton 





Franx W. Grainne, Secretary, 60 State St. Boston 
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TWENTIETH REPORT OF THE JUDICIAL COUNCIL 
OF MASSACHUSETTS 


To His Excellency 
LEVERETT SALTONSTALL 
Governor of Massachusetts 

The Judicial Council was created by St. 1924, Chapter 244 (See 
copy printed on opposite page), “for the continuous study of the 
organization, rules and methods of procedure and practice of the 
judicial system of the Commonwealth, the work accomplished and 
the results produced by that system and its various parts.”’* 

In the early part of this year Hon. Louis S. Cox, a former justice 
of the Supreme Judicial Court, was appointed, after his retirement 
from the court, as a member of the Council, by the chief justice, as 
provided in the statute. During the summer, Hon. John C. Leggat 
of the Middlesex probate court, Hon Frank L. Riley of the Central 
Worcester District court and Frederic J. Muldoon, of Winthrop, 
were each reappointed by your Excellency as members of the Council 
for another term of four years. 


Tuis REPORT AND THE 19TH. REPORT TO BE CONSIDERED TOGETHER 


This report is a continuation of the 19th. Report in 1943 which 
has not yet been transmitted to the General Court. As they should 
be considered together we assume that, as usual, the 19th. Report 
will be transmitted, with this report, to the General Court by Your 
Excellency. 

In the 19th Report we called attention to the various matters 
referred to the Council by the legislature with requests for their 
consideration and recommendation in this report, and also other 
recommendations of the Council not yet adopted. That report, like 
all earlier reports, was reprinted for circulation to the bench and bar 
by the Massachusetts Bar Association in the ‘‘Massachusetts Law 





*In 1925, the legislature also submitted the following request to the council. 


1925 REsoLVEs, CHAPTER 27 


“Resolved, That the judicial council is hereby requested to investigate ways and means 
for expediting the trial of cases and relieving congestion in the dockets of the Superior 
Court, and, among other things, the advisability pf mereete te or of wholly removing the 
ad damnum limits of district court jurisdiction in civil cases; measures for discouraging 
frivolous appeals; measures for requiring parties to frame issues in advance of trial by 
greater specification in the declaration of what the plaintiff in good faith claims and 
greater specification in the answer of what the defendant admits or in good faith denies, 
with suitable penalties for frivolous or unfounded allegations and denials; ways and 
means for encouraging, so far as consistent with constitutional rights, trials without 
ury, including specifically an inquiry into the operation of the laws of Connecticut and 

aryland relative to the waiver of jury trials in criminal cases; and any other ways and 
means that may appear feasible to said council for improving and modernizing court 
procedure and practice so that, consistently with the ends of justice, the proverbial 
delays of the law and attendant expense, both to litigants and the general public, may 
be minimized. (Approved April 24, 1925).” 
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Quarterly” for January, 1944. The report invited suggestions in 
regard to all the matters referred to, in accordance with the practice 
of such invitations constantly increasing throughout the country, 
as part of the Judicial Council movement. 


RECOMMENDATIONS ADOPTED IN 1943. 


As stated in the 19th. Report, the Judicial Council expresses its 
appreciation of the helpful and cooperative spirit in which its recom- 
mendations were received during the last session of the legislature by 
the committee on the judiciary, the committee on legal affairs, and 
other committees, by committees of the bar associations, and, when 
the matters finally came before you, by your Excellency in the 
joint effort of all to improve our system of administering justice. 
While the work of the Council has always received considerate atten- 
tion, the results in action during the session of 1943 exceeded the 
results in any previous year since the Council was created in 1924. 
After each of its annual reports some of the recommendations have 
been adopted in substance and in 1929 eleven of such were adopted. 
At the 1943 session 20, or more, proposals were adopted (in ad- 
dition to negative recommendations followed). These are listed in 
the 19th. Report pp. 5-7. 

Various negative recommendations of the Council against the 
passage of various bills referred by the Legislature for its considera- 
tion were also followed (see 18th. Report, pp. 15, 17, 18 and 42). 

This record of the year, in which some of the recommendations 
adopted were made for the first time in the 18th. Report and others 
had been pending from earlier reports of the Council during periods 
of from five, or six, to nineteen years, emphasizes the ‘‘continuous 
study” of the judicial system and its operation for which the Council 
was created and the fact not always recognized but stated in the 
15th. Report (page 13) and again in the 18th. Report (page 7) that: 


“One of the functions of a judicial council is to submit the best proposals which 
they can think of to adjust this or that part of the judicial system, or of the meth- 
ods of procedure, to meet the changing public needs of justice, as well as of the 
tax payers who pay the public cost — not with the expectation that these pro- 
posals will necessarily be adopted forthwith, but in order that they may be ready 
at hand as a basis for discussion and improvement when the public need is 
recognized sufficiently to stimulate action by the courts or the legislature.” 


As stated in previous reports, it can never be repeated too often 
that every detail in the administration of justice affects in some way 
or other the lives of more individuals and the public purse and 
public confidence to a greater extent than many persons realize. 
There are no details which are not important to many people. Also, 
we respectfully suggest in connection with various proposals con- 
tained in this report, that the current relatively light load of litiga- 
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tion due to war conditions makes the present the time to take some 


steps to prepare for the returning load after the war, instead of wait- 
ing for another year. 


EMERGENCY JURORS AND WAIVER OF FULL Jury 
IN CRIMINAL CASES 


The illness and resulting incapacity of a juror after about 8 days 
of trial in a recent first degree murder case in Berkshire County 
necessitated the declaration of a mistrial by the court for lack of 
jurisdiction to continue with the trial of a capital case with less than 
12 jurors, although the press reported that both sides wished to continue 
with 11 jurors instead of starting all over again. The wasted effort and 
expense, said to be many thousands of dollars to the county and pre- 
sumably serious additional expense to the defendant, and tragic de- 
lay and suspense involved, precipitated discussion of methods of 
avoiding such developments in the future. Various bills have been 
filed, or suggested; the leading editorial in a Boston paper of March 
10, 1944, publicly called the attention of the Judicial Council to the 
matter which obviously deserves study. 

There are two ways of avoiding the result in the Berkshire case — 
one by waiver of a full jury and the other by drawing one or more 
additional emergency jurors to prevent the number from falling 
below the constitutional number of twelve. We believe both methods 
may well be provided for; waiver of a full jury in case of death or 
other incapacity of a juror during the trial is the simplest, best, and 
we believe the wisest course for both sides, but as a waiver must be 
voluntary on the part of the defendant we think emergency jurors 
may well be provided for in trials which appear at the beginning 
likely to be protracted. In either case the essential need is to give 
the Superior Court jurisdiction to continue the trial. It was the lack 
of such jurisdiction to continue which required the court to stop 
the Berkshire trial. 

There is nothing new or unconstitutional about waiver of the 
right to jury trial either in civil or criminal cases. The whole district 
court system — both civil and criminal — has for generations been 
based on the opportunity in civil cases to remove, and in criminal 
cases to appeal, to the jury court and the waiver of the right to jury 
trial by failure to remove or appeal. In civil cases in the Superior 
Court failure to claim a jury within a statutory period of ten days 
operates as a waiver. The practice both civil and criminal began in 
Massachusetts as early as 1641 when Liberty 29 of the Body of 
Liberties specifically recognized the right to choose the mode of trial 
whether by a jury or by the bench. (See Com. v. Rowe, 257 Mass. 
177, and see Vol. VIII Mass. Law Quart. No. 5 for August 1923, 
pp. 7-11.) 
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The right of choice differed from the common law right of choice 
in England in the 17th. Century which was a choice between trial by 
jury and the old trial by battle (which survived as a possibility in 
England until the early 19th. century, although never recognized 
here). But here the choice was between the jury and the court with- 
out a jury, thus demonstrating that the jury trial in New England 
common law was a personal privilege and not a jurisdictional require- 
ment. As stated by a unanimous court in Com. v. Rowe, already 
mentioned. 
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“Modern research into the history of the jury has rendered of little value many 
of the historical discussions of the right to jury trial at common law contained in 
the decisions of the courts of this country; and it may be doubted whether even 
now that history is fully known. Again and again, as the cases referred to illus- 
trate, this court has treated the right as a privilege sacredly regarded by the Com- 
monwealth and preserved to the individual against assault by the state; but a 
privilege which he could waive, and, in certain circumstances, would be treated 
as waiving.” 


For historical reasons the court in that case held that the statutes 
since 1836 had not recognized any tribunal as having jurisdiction to 
try without a jury a person indicted by a grand jury. The court 
stated, however, that while this limitation of ‘jurisdiction of the 
Superior Court existed “The legislature which imposed the limita- 
tion can remove it.”” That decision was in 1926. Thereafter, follow- 
ing a study of the Maryland and Connecticut practice of trying 
criminal cases including capital cases without juries on the request 
of the defendant (made at the special request of the legislature by 
Chapter 27 of the Resolves of 1925, see above, p. 5, footnote) the 
Judicial Council in its first, second, third, and fourth reports recom- 
mended the statute which was passed in 1929 (G. L. C. 263 S86 
amended by 81 1933 C. 246) which reads:— 


“Section 6. A person indicted for a crime shall not be convicted thereof except 
by confessing his guilt in open court, by admitting the truth of the charge against 
him by his plea or demurrer or by the verdict of a jury accepted and recorded by 
the court or, in any criminal case other than a capital case, by judgment of the 
court rendered as hereinafter provided. Any defendant in the superior court in @ 
criminal case other than a capital case, whether begun by indictment or upon com- 
plaint, may, if he shall so elect, when called upon to plead, or later and before a 
jury has been impanelled to try him upon such indictment or complaint, waive 
his right to trial by jury by signing a written waiver thereof and filing the same 
with the clerk of the court, whereupon he shall be tried by the court instead of by 
a jury, but not, however, unless all the defendants, if there are two or more 
charged with offenses growing out of the same single chain of circumstances or 
events whether prosecuted under the same or different indictments or complaints, 
shall have exercised such election before a jury has been impanelled to try any of 
the defendants; and in every such case the court shall have jurisdiction to hear 
and try such cause and render judgment and sentence thereon.” 
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Later after another recommendation of the Judicial Council in 
its 8th. and 9th. Reports (adopting a suggestion of the late Chief 
Justice Aiken made about 25 years earlier and the Minnesota prac- 
tice See 7 M. L. Q. No. 2, 108) the legislature provided for waiver 
of grand jury proceedings by St. 1934 C. 358 and the constitution- 
ality of this act was sustained in DeGolyer v. Com. 314 Mass. 626. 

The constitutionality of voluntary waiver of the right to jury trial 
is therefore clearly established beyond question in Massachusetts. 
(See also Patton v. U. S. 281 U.S. 276.) 

The right to waive a whole jury obviously includes the right to 
waive a full jury of twelve but the acts of 1929 and 1933 above 
quoted, and the recommendation of the Judicial Council which led 
to those acts, did not extend to a capital case. While we do not 
recommend waiver of a whole jury in a capital case, we believe that 
the statute should be extended to recognize the right of a defendant 
to waive a full jury even in a capital case. We think it only fair to 
the defendant to provide for this. No person should be subjected 
by law to the results of an unexpected illness like that in the Berk- 
shire case if he wishes to continue the trial. 

Turning now to the proposals for alternate or emergency jurors — 
early in this century one state after another began to provide for 
one or two additional jurors in felony cases to avoid the chance of 
mistrials because of illness or other incapacity. Ten states had such 
statutes before 1930 (see list of states in footnote). In 1930 the 
Model Code of Criminal Procedure prepared by the American Law 
Institute was completed and published a proposed section 295A for 
the calling and use, or withdrawal, of “one or two additional jurors, 
to be known as ‘alternate jurors.’”’ All of the states referred to, 
except Michigan had provided in some form for ‘‘alternate jurors.” 
Michigan provided for empanelling a jury “of not to exceed fourteen 
members” and if more than twelve are left “after the charge of the 
court” the names of all should be put into a box and one or two 
drawn off to reduce the jury to twelve.* 


*REFERENCES AS TO ALTERNATE JuRoRS IN COMMENTARY OF AMERICAN Law INSTITUTE 
As TO Section 295A or Its Mopet Criminat Cope. 

“Any judge of a court of record in this state about to try a criminal case which is 
likely to . protracted, may order a jury empaneled of not to exceed fourteen members, 
who shall have the same qualifications and shall be empaneled in the same manner as is, 
or may be, provided by law for empaneling juries in such courts. All of said jurors shall 
sit and hear said cause. Should any condition arise during the trial of said cause which in 
the opinion of the trial court justifies the excusal of any of the jurors so empaneled from 
further service, he may do so, and said trial shall proceed unless the number of said 
jurors be reduced to less than twelve and in the event that there shall be more than 
twelve jurors left on said jury after the charge of the court, the clerk of the court in the 
presence of said court shall place the names of all of the said jurors on slips, folded so as 
to conceal the names thereon, in a suitable box provided for that purpose, and shall draw 
therefrom the names of a sufficient number to reduce the jury to twelve members who 
shall then proceed to determine the issue presented in the manner provided by law.” 

Michigan — Pub. Acts, 1927, No. 175, ch. VIII, sec. 18. 
Arizona — Sess. Laws, 1923, p. 107, sec. 1. 
California — Supp. 1927, Pen. Code, sec. 1089. But the prosecution and the defendant 
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The California statute for “alternate jurors’ was held constitu- 
tional in 1921 in People v. Peet, 54 Cal. App. 333. 

In 1933 New York passed an act for “alternate jurors” following 
almost exactly the wording of the section proposed by the American 
Law Institute. The constitutionality of this act was sustained by an 
opinion of Judge Morgan J. O’Brien for the unanimous Court of 
Appeals in the Mitchell Case (a murder case) 266 N. Y. 15. Mean- 
while in 1931 North Carolina passed a statute more like that of 
Michigan providing for “an additional or alternate” juror to be se- 
lected (subject to two peremptory challenges) and ‘If before the 
final submission — to the jury a juror becomes incapacitated or dis- 
qualified he may be discharged by the judge in which case, or if the 
juror dies, upon the order of the judge said additional or alternate 
juror shall become one of the jury and serve in all respects as though 
selected as an original juror.”” This statute was held constitutional in 
1934 by unanimous court (in a capital case in which a juror became 
sick and incapacitated) in State v. Dalton, 206 N. C. 507. For Fed- 
eral “alternate” jurors, U.S. Code Title 28 §417A adopted in 1932. 

The next case appeared in New Jersey in 1935, State v. Dolbow, 
117 N. J. Law 560, also a capital case. The New Jersey act of 1933 
is quoted in full in the following extracts from the opinion of the 
Court of Errors and Appeals. The defendants Dolbow and Driscoll 
were convicted of murdering Dolbow’s husband in the first degree 
without recommendation of life imprisonment and were sentenced 
to death. On a writ of error after various other questions were dis- 
posed of the Court said: 


“Finally it is contended that there was error in following the procedure set 
forth in Chapter 287 of the laws of 1935 — on the ground that the act is uncon- 
stitutional. The Act provides: 


1. “ ‘Any judge of the Court of oyer and terminer, or a judge of the Court of 
quarter sessions, before whom a trial shall be commenced, which trial is likely to 
be protracted, may in his discretion, order a jury empanelled of not to exceed 
fourteen members, the members of which jury shall have the same qualifications 
and shall be empanelled and sworn in the same manner as is, or may be, provided 
by law for the empanelling of juries in such courts... 





shall each be entitled to one peremptory challenge to such alternate jurors. This 
statute was held constitutional in People v. Peete, 54, Cal. App. 333 (1921). 

Idaho — Sess. Laws, 1923, p. 35, sec. 8905-A, substitute jorors. Each party has two 
peremptory challenges. 

Nevada me Sess. Laws, 1920-21, p. 289, sec. 3084, in any indictment or information for 
a felony. 

ae Page’s Gen. Code, 1926, sec. 11431-1. Each party has two peremptory chal- 
enges. 

South Dakota — Sess. Laws, 1929, p. 103, sec. 1, indictment or information for a felony. 
The presecution and the defendant each entitled to two peremptory challenges. 

Utah — Sess. Laws, 1925, p. 21, sec. 3595x, like California. 

Washington — Rem. Comp. Stat., 1922, sec. 2137-1. 

Wyoming — Sess. Laws, 1927, p. 18, ch. 15, sec. 1, only one additional juror is called. 

The prosecution is entitled to one and the defendant to two peremptory challenges. 
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™ 2. ‘ ‘All said jurors shall sit and hear said cause, should any condition arise dur- 
ing the trial . . . which in the opinion of the trial court justifies the excusal of any 
g of the jurors, so empanelled from further service he may do so and the said trial 
- shall proceed unless the number of said jurors be reduced to less than twelve. 
3. “ ‘In the event there shall be more than twelve jurors left on said jury, after 
- the charge of the court, the clerk . . . in the presence of said court, shall place the 
of names of all of said jurors on slips, folded so as to conceal the names thereon, in 
n- a suitable box provided for that purpose . . . and shall draw therefrom twelve 
of names, the first drawn to act as foreman. The twelve members thus drawn shall 
e- then proceed to determine the issue . . .’ 
he “Tt is urged that the act is unconstitutional: (1) In that it violates the due 
iS- process clause of the Federal constitution (fourteenth amendment), and (2)... 
he our state constitution.” 
te “The legislation is of a type, though differing in phraseology yet not in principle, 
ch with that adopted in a number of states and has been induced, no doubt, by the 
im widening scope of criminal trials and the danger of mistrial through death or 
other incapacity of jurors serving in such cases... . 
“ ‘We are not impressed that because these certain twelve were not definitely 
d- ascertained until the proofs were closed that any constitutional guaranty was 
32. invaded or that legal injury to the accused resulted. . . . It is the substance and 
Ww, spirit of the constitution that must remain inviolate, and if this has been preserved 
133 we should not avail ourselves of the matter of mere form to declare the act void. . . 
she “Turning to the legislation in other jurisdictions, we have been furnished by 
oll counsel with a list of sixteen states with like constitutional limitations adopting 
ree by statutory enactment alone substantially the same legislation. These include 
ed the important states of California, Illinois, New York, Michigan and Ohio. To 
lis- this is to be added the Federal Congress. Some of these statutes are in language 
similar to our own, others call for the empanelling of a jury of twelve and alter- 
nates of one or two. They have been sustained in such states as New York, 
set People v. Mitchell, 266 N. Y. 15; People v. Peet, 54 Cal. App. 333, and in State v. 
ron- Dalton, 206 N. C. 506. — In both cases the doubt as to what individuals shall 
ultimately decide the issue remains until the evidence is closed and it was open 
for the legislature to choose either of the two. In adopting the course it did it may 
of well have been the thought that fourteen potential jurors each of whom stood an equal 
y chance of functioning as a juror, would give closer attention to the evidence and to the 
ceed arguments than would alternate jurors who stood to act only in the remote contingency 
aia of disqualification in the twelve first chosen.” 
The judgment was affirmed. Certiorari was refused by the Supreme 
This Court of the United States as there was no federal question (301 
U. S. 669). 
does A minority of the New Jersey court dissented, because of the 
n for unqualified extent of the power given the judge to excuse or remove 
pe a juror “for reasons that do not center upon the jurors inability to 
serve.” The majority considered that if such authority “should be 
ti exercised improperly there is ample power of review to correct the 
wrong that may be done.”” We need not be concerned with this point 
as we can avoid the question. 
= The last sentence above quoted in italics from the New Jersey 
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opinion as to the reason for the Michigan, North Carolina and New 
Jersey method of drawing the extra jurors seems to us a convincing 
reason in its favor as compared with the plan of drawing “alternates.”’ 

We see no reason for following the New Jersey plan of redrawing 
a full jury of twelve at the close of the trial. It seems to us better 
simply to draw off by lot, one or two, as the case may be, to leave 
twelve. The New Jersey method of selecting a foreman by lot as 
the first man drawn is not in our opinion advisable. Our practice of 
selection of the foreman by the court at the beginning should be 
retained and we believe the foreman should not be subject to be 
drawn off under the plan we recommend. 

While we are providing for possible contingencies we should re- 
member that even one or two extra jurors might not meet the situ- 
ation of an epidemic of influenza or something of that kind. Accord- 
ingly we believe the provision for emergency jurors should be com- 
bined with the provisions for waiver of a full jury. 

While the right to jury trial is established as a right to a jury of 
twelve because that was the number of a “common law” jury (See 
Com. v. Dorsey, 103 Mass. 412, 418, Com. v. Welosky, 276 Mass. 398, 
401, and Capital Traction Co. v. Hof of 174 U.S. 13-16) the proposed 
act, like those in other states, does not change that number and as 
stated by the court in the Dorsey case, “Many changes have been 
made, etc., by legislative act in respect to the qualification of jurors, 
the methods of selecting and summoning them, and of forming a 
panel, which differ materially from the ancient practice and it has 
not been supposed that the constitution was violated by such 
provisions.” 

The right to jury trial is a right of substance and not right to form. 
The principle of waiver and the practice of calling emergency jurors 
protect the substance of the right to jury trial by avoiding injustice 
by accidents. 

In considering the proposed draft act it should be remembered 
that mistrials and postponement because of accidental illness of a 
juror, aside from the suspense and expense of repetition involved, 
may deprive a defendant entirely of his defense, as his principal wit- 
ness might be old or infirm and might die. That is quite as likely to 
happen to witnesses of any age as illness of a juror and in such a case 
a defendant should not be deprived of his evidence by law. The 
court should be given full jurisdiction to do justice by continuing 
the trial when so requested. 

We believe that the opinions in Com. v. Rowe, 257 Mass. 172, 
De Golyer v. Com. 314 Mass. 626, the universal practice of waiv- 
ing a trial entirely even in capital cases by pleading “guilty”; and 
the long established Maryland and Connecticut practice of try- 
ing criminal cases including capital cases (explained in detail in the 
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reports of the Judicial Council referred to) fully sustain the consti- 
tutionality of the provisions as to waiver and show that the need is 
one of jurisdiction to continue the trial when there is a waiver. We 
believe the reasoning of the New York, North Carolina and New 
Jersey courts in the cases cited sustain the provisions as to emergency 
jurors. 

These are problems of state constitutional law and involve no 
Federal question; but the reasoning of the Supreme Court of the 
United States after full citation of state authorities by the Solicitor 
General in Patton v. U. S. 281 U. 8. 276, and the scholarly opinion 
of the late Judge Aldrich, quoted at length with approval in the 
Patton case, the principle of which was reaffirmed in Adams v. U S. 
317 U. S. 269 at p. 275, support the Massachusetts cases. 


We submit the following: 


DRAFT ACT 


Section 1. Chapter 263 of the General Laws amended by Chapter 246 of the 
Acts of 1933 is hereby further amended by inserting the following new section: 


S$ 6A. Any defendant in the Superior Court in a criminal case, including a 
capital case, after a jury has been impannelled may in case one or more jurymen 
die or become otherwise unable to serve, waive his right to be tried by a full jury 
of twelve and request trial by the remaining members of the jury thus impanelled 
by signing a written waiver and request and filing the same with the clerk of the 
court, whereupon the trial shall continue accordingly, and in every such case the 
court shall have jurisdiction to hear and try such case with the remaining mem- 
bers of the jury and render judgment and sentence thereon. If there is more 
than one defendant and all do not waive and request as aforesaid, the court may, in 
its discretion, order a severance and try the case of the defendants or defendant 
who have thus waived and requested. 


Section 2. Chapter 263 of the General Laws is hereby amended by inserting 
the following new section: 


S 6B. In a capital case to be tried with a jury in the Superior Court which in 
the opinion of the court is likely to be protracted, the court may so certify and 
may order a jury empanelled of not to exceed 14 members and the court shall 
have jurisdiction to try the case before such jury as hereinafter provided. If at 
the time of the final submission of the case by the court to the jury more than 
twelve of the jury who have heard the whole case are alive and not incapacitated 
or disqualified the court shall direct the clerk to place the names of all of the 
remaining jurors, except the foreman, in a box and draw the names of a sufficient 
number to reduce the jury to twelve, and the court shall then discharge the jurors 
whose names are thus drawn and the court and the twelve remaining members 
of the jury whose names have not been so drawn shall have jurisdiction to de- 
termine the issues involved and the court shall have jurisdiction to render judg- 
ment and sentence in said case. When more than 12 jurors are drawn the de- 
fendant shall be allowed one peremptory challenge as to each place to be thus filled. 


Section 3. Section 26 of Chapter 234 is amended by inserting the words “or 
larger number of” after the word “twelve,” and inserting the words “‘as the court 
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may direct under S 6B of Chapter 263” so that the clause shall read “twelve or 
larger number of persons as the court may direct under S 6B of Chapter 263.” 
Section 4. Section 25 of Chapter 234 is amended by adding at the end the 
following: 
The provisions of Section 6B shall also apply to any civil or criminal case (other 
than capital) on motion in the discretion of the court, provided that, unless a 
party moves for the selection of a jury of more than twelve prior to the comple- 
tion of the jury, he shall be deemed to have waived the right to a verdict of twelve, 
in case of the death or incapacity of one or two of the jurors, if not more than 
twelve are originally drawn, and the court may enter judgment and impose 
sentence on the verdict of the ten or eleven juorors as the case may be. 
Section 5. This act shall take effect upon its passage. 


CONSOLIDATION OF CASES FOR TRIAL UNDER ST. 1943 
C. 369 


Some confusion has arisen as to the procedural application of 
Section 2B of Chapter 369 of the Acts of 1943, providing for the 
consolidation and removal of district court cases to the Superior 
Court for trial where cases arising out of the same facts are pending 
in the Superior Court. 

The use of the word “‘petition” in the statute was unfortunate as 
Chapter 262, section 4 of the General Laws fixes a fee of $3.00 for 
the filing of ‘‘a petition” in the Supreme Judicial Court or Superior 
Court. While the act says nothing about service, the use of the 
word “petition” seems to have caused some difference of opinion 
among the clerks of court in the various counties as to the practice 
to be followed. We are advised that the clerk’s office in Boston 
believes a ‘“‘petition’”’ must be filed in each instance with the payment 
of an entry fee, the issuance of an order of notice and service of the 
notice on all parties in interest (presumably by a deputy sheriff or 
other officer duly qualified to serve civil process) whereas in Middle- 
sex County, and, perhaps, other counties, a “motion” has been pre- 
sented and allowed, without payment of an entry fee or the necessity 
for any service other than the usual notice to counsel of record. 

It was the intention of the Council in recommending this statute 
which avoids the expense to the public and the parties of two or 
more trials on the same facts, to provide a simple procedure without 
cost like that in the district courts in section 2A of the same act 
where the word “motion”’ is used. 

We recommend the substitution of the word “‘motion” for “‘peti- 
tion” in Section 2B, as follows: 


DRAFT ACT. 


Section 2B of Chapter 223 of the General Laws, inserted by Chapter 369 of the 
Acts of 1943 is hereby amended by striking out the word “petition” in the sixth 
line thereof and substituting the word “motion.” 
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PROCEDURE FOR DECLARATORY JUDGMENTS* 


Early in this century the attention of the American bench and 
bar was attracted to the study of a method of procedure which had 
been in common use in Scotland for three hundred years or more. 
It was known there as the “action of declarator’’ — a proceeding for 
the purpose of getting a declaration of right by a court without 
damages or other judicial action. As a result of the studies of the 
subject accompanied by drafts of statutes which appeared in various 
law magazines, and particularly in the Journal of the American 
Judicature Society, it was realized that this old form of procedure 
was capable of adaptation to modern needs in such a way as to secure 
more prompt justice in many cases with less expense to litigants and 
to the public, and less delay than was possible in many cases under 
the methods of procedure commonly followed in this country. Ac- 
cordingly, realizing that it was in the interest of a community to 
provide in its judicial system for different alternative procedures the 
use of which in a particular case should be determined by the cir- 
cumstances of that case and the needs of the parties, state after state 
adopted some form of this procedure. The national conference of 
commissioners on uniform ‘state laws drafted an act the substance 
of which has been adopted and practiced under in more than thirty 
states. In 1934 Congress adopted a statute (sec. 247D of the Judicial 
Code) for the Federal Courts and Rule 57 of the new Federal Civil 
Rules relates to the administration of that statute. This statute 
and rule appear in Appendix A of this report (p. 69). 

As stated in the Senate report to the 73rd Congress: 


“The declaratory judgment differs in no essential respect from any other 
judgment, except that it is not followed by a decree for damages, injunction, 


*In connection with the reference (on p. 16) to the development of equity jurisdiction 
in the extract quoted from the report of the Judicature Commission it should be noted 
that the apprehensive prejudice against general equity jurisdiction continued in Massa- 
chusetts for almost 100 years after the Constitution was adopted in spite of the repeated 
recommendations of distinguished judges and scholars that the interests of justice 
demanded the broader field for equitable remedies because the restrictions were obstacles 
to justice and left many situations without remedy which in other jurisdictions were pro- 
tected by the court. One result was that the courts were engaged in writing tecnical 
opinions because of strict construction of the statutes (see Jones v. Newhall, 115 Mass. 
244). It was not until 1877 that the present broad statute (chapter 178 section 1, now 
G. L. chapter 214 section 1) was passed which recognized in our Supreme Judicial Court 
jurisdiction in equity “of all cases and matters of equity cognizable under the v7 
principles of equity jurisprudence.” That statute finally opened to citizens of Massa- 
chusetts a door in the temple of justice which had been largely closed for more than a 
century. The change was due largely to the efforts of the late John L. Thorndike (then 
a young man and later the donor of the Thorndike Library to the Supreme Judicial 
Court). He finally persuaded the legislature to open the door as Mr. Justice Story, of 
Marblehead,* and ~— Worthington,+ of Springfield, had recommended seventy 
years before. It may not be without interest that Mr. Thorndike, at the time of his 
death in 1920, was preparing to draft an act for procedure for declaratory judgments to 
submit to the Judicature Commission, in order to open another door without waiting 
seventy years more. 


*See XI North Am. Rev. (New Series Vol. II) pp. 161-164. 
tPamphlet address to legislature 1810. 
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specific performance, or other immediately coercive decree. It declares con- 
clusively and finally the rights of parties in litigation over a contested issue, a 
form of relief which often suffices to settle controversies and fully administer 
justice.” 


When such declaratory relief will not be effective in settling the 
controversy the court may decline to grant it. As explained by 
Chief Justice Hughes of the Supreme Court of the United States a 
declaratory judgment act does not deal with jurisdiction but ‘“‘is 
procedural only.” (See Aetna Life Ins. Co. v. Harworth 300 U. 8. 
227.) 

This declaratory procedure was first brought up for consideration 
in Massachusetts in the 2nd and final report of the Judicature Com- 
mission of which the chairman was Hon. Henry N. Sheldon, a retired 
justice of the Supreme Judicial Court. In that report (H. 1205 of 
1921, reprinted in Mass. Law Quart. for Jan. 1921 Vol. VII No. 2) 
that commission said, 


“In Massachusetts certain limited forms of declaratory judgments have long 
been in common use, although not known by that description. The most obvious 
example of it is the registration of title to land. In other words, the Land Court 
was created in 1898 for the primary purpose of ‘declaring’ title to land. Still older 
forms are the common bills for instructions by trustees and others for the inter- 
pretation of written instruments and bills in equity to quiet title. Probably if our 
statutes were thoroughly analyzed a considerable number of varied forms of the 
application of the idea involved in a declaratory judgment would be found under 
differently described proceedings, such, for instance, as the proceeding by which 
a wife may obtain a decree declaring her right to live apart from her husband 
without interference, and her right to convey and deal with her own property 
for justifiable cause. But the more general application of the idea is not available 
today in Massachusetts in many ways in which it might be used to great advant- 
age in commercial and other cases in which there is now no method of obtaining 
a binding declaration of rights and duties in actual controversy, if no technical 
violation of right or duty has occurred, and cannot, perhaps, occur without serious 
risk of loss to one party or the other. 

“Just as equity jurisdiction developed from the actual needs of the community 
because the strict rules of the common law furnished no adequate remedy in many 
cases as life and business became more varied and complex, so we believe the time 
has come when this form of proceeding may be extended to the great benefit of 
the community.” (Pages 114-115.) See footnote on page 15. 


That commission submitted a draft act which was not adopted at 
that time. 

In 1924 the Judicial Council was created and for the first two years 
of its existence Mr. Justice Loring, a retired justice of the Supreme 
Judicial Court, served as chairman. In its first report (pp. 33-36) 
the Council, after referring to the report of the Judicature Commis- 
sion, stated that “‘we long ago adopted in Massachusetts the principal 
upon which declaratory judgments are based for specific purposes.” 
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The Council then renewed the recommendation of the Judicature 
Commission for declaratory procedure in a short act following the 
words of the English rule of four lines (Order 25 rule 5) as “a step 
forward.” In the third report the Judicial Council again discussed 
the matter (p. 65 in 1927) and again renewed the recommendation 
but changed the draft from the form of an addition to chapter 214 
of the General Laws to an addition to the rule making authority in 
Section 3 of c. 213 as to procedure. In the 4th. Report in 1928 (p. 49), 
the Council again renewed the recommendation and this time the 
recommendation produced results in the form of St. 1929 ¢. 186 (now 
appearing as “Tenth A” of section 3 of c. 213 of the Tercentenary 
Edition). ' 


“Tenth A, Providing that an action at law or a suit in equity shall not be open 
to objection on the ground that a mere judgment, order or decree interpreting a 
written instrument or wirtten instruments is sought thereby, and providing pro- 
cedure under which the court may make binding determinations of right inter- 
preting the same, whether any consequential judgment or relief is or could be 
claimed or not, provided that nothing contained herein shall be construed to 
authorize the change, extension or alteration of the law regulating the method of 
obtaining service on, or jurisdiction over, parties or to affect their right to jury 
trial.” 


This act above quoted was in the form recommended by the 
Judicial Council except that it was restricted, by the words printed 
in italics, to the interpretation of written instruments. 

A few years later on the recommendation of the Judicial Council 
in its 10th. Report (p. 38), in order to avoid doubt, the procedure was 
extended by statute (St. 1935 c. 247) to the Probate Courts. 

Meanwhile the Superior Court in accordance with the Act of 1929 
adopted rule 101 and Mr. Justice Lummus wrote an extended note 
on the subject in the Massachusetts Law Quarterly for August 1929 
(vol. 14, No. 7). 

During all of this period the bar in many other states has been 
practising effectively and protecting their clients’ interests under this 
procedure, and the judges in these other states, as well as in the 
United States courts, have found it possible and practicable to ad- 
minister the procedure fairly and effectively and to do this in a great 
variety of cases without the restrictions to the interpretation of 
written instruments which were cautiously inserted in the Massa- 
chusetts act of 1929, and in that extending it to the Probate Courts. 
Two editions of a book on the subject by Professor Borchard have 
appeared containing the whole history of the subject. The second 
edition in 1941 contains fifty pages of citations of American cases 
(pp. 1053-1103) and twenty-seven pages of forms for use in different 
kinds of cases (pp. 445-473). There is also a book on the subject by 
Alexander. 
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The Massachusetts legislature has also recognized the useful 
possibilities of the declaratory procedure by an emergency act in 1934 
(Chapter 263) providing for such procedure in the Land Court for 
the judicial determination of the validity and extent of municipal 
zoning ordinances by laws and regulations and various sections in 
chapter 240 of the General Laws. 

One of the latest discussions of the subject is an article on ‘“The 
Declaratory Judgment” in the Jovrnal of the American Judicature 
Society for October, 1944, in which it is pointed out that some years 
ago in Illinois ‘‘a great civic enterprise’ involving the expenditure of 
millions of dollars was blocked for an indefinite time because the 
Illinois courts and the federal courts had not then been authorized 
to meet the exigencies of the modern business world with a pro- 
cedure suited to the times in which we live. On the other hand, in 
Kansas a similar problem involving internal improvements under a 
Kansas statute was settled by the declaratory judgment procedure 
in 17 days. Such contrasts between an inadequate procedure and 
one which was adequate to modern needs, like that in Kansas, led to 
the act of Congress already referred to under which many cases have 
been decided. These are collected in Professor Borchard’s book. We 
believe the bench and bar of Massachusetts are as competent to 
administer such a procedure as the bench and bar in other juris- 
dictions. 

After the creation of the Judicial Council in 1924 for the con- 
tinuous study of the judicial system and its rules and methods of pro- 
cedure and practice the legislature by Resolves of 1925, ec. 27 spe- 
cifically requested the Council to investigate and report not only on 
certain specified matters but on “any other ways and means that 
may appear feasible to said Council for improving and modernizing 
court procedure and practice so that consistently with the ends of 
justice the proverbial delays of the laws and attendant expense both 
to litigants and the general public may be minimized.” (See page 5 
of this report.) 

After twenty-four years of repeated study and reccmmendation 
by different bodies in Massachusetts and in view of the rapid develop- 
ment and practical use throughout the country by members of the 
bar of the unrestricted procedure which we have explained we see no 
reason why the benefits of this procedure to the clients, the public 
and the bar of Massachusetts should be restricted and the “pro- 
verbial delays and attendant expense” crystallized by the restrictive 
words in our statute. We recommend, in accordance with the re- 
quest of the legislature of 1925, that Massachusetts practice be 
“modernized” by the elimination of the restriction. 

We think it probable that the apparent lack of familiarity with 
declaratory procedure on the part of the Massachusetts Bar may be 
due, in part, to the fact that the act of 1929 was too short in the form 
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of an extension of the rule-making power rather than in the form of 
a more specific statutory provision. Accordingly we have drafted 
the extension of the scope of the procedure in the form of a positive 
statutory provision, using much of the language of the ‘Uniform 
Act”’ which has been adopted, as already pointed out, in more than 
30 states, and which is referred to in the note of the Advisory Com- 
mittee on Federal Rules (see Appendix A of this Report, p. 00), as 
part of the background of practice of the Federal Statute and Rule 
57. 

As this procedure, while familiar to the bench and bar in the 
jurisdictions where it is frequently used, is relatively unfamiliar, 
as already stated, to the bench and bar of Massachusetts, we believe 
it will be clearer and more convenient and helpful to everyone to 
provide for it by a new chapter of the General Laws devoted ex- 
clusively to it instead of scattering sections about it, in different 
chapters relating to the four different courts concerned. 

If the proposed act is passed, we think parties should be given the 
opportunity to use the procedure as soon as possible and as the act 
relates to the “powers of courts” and, therefore, is not subject to 
referendum, we suggest that it should take effect upon its passage. 

We recommend the following: 


DRAFT ACT 
As TO PROCEDURE FOR DECLARATORY JUDGMENTS 


The General Laws, as appearing in the Tercentenary Editon are hereby 
amended by inserting therein the following new Chapter 231A. 

Section 1. The Supreme Judicial Court, the Superior Court, the Land Court 
and the Probate Courts within their respective jurisdictions may on appropriate 
proceedings make binding declarations of rights, duties, status and other legal 
relations sought thereby, either before or after a breach or violation thereof has 
occurred in cases in which an actual controversy has arisen and is specifically set 
forth in the pleadings and whether any consequential judgment or relief is or 
could be claimed at law or in equity or not; and such proceeding shall not be 
open to objection on the ground that a merely declaratory judgment or decree is 
sought thereby and such declaration, when made, shall have the force and effect 
of a final judgment or decree and be reviewable as such, provided that nothing 
contained herein shall be construed to authorize the change, extension or alteration of 
the law regulating the method of obtaining service on, or jurisdiction over, parties or 
affect their right to jury trial. When a declaration of right, or the granting of further 
relief based thereon, shall involve the determination of issues of fact triable by a jury 
as of right and as to which a jury trial is duly claimed by the party entitled thereto, 
or issues which the court, in accordance with the practice of courts of equity, con- 
siders should be tried by a jury, such issues may be submitted to a jury in the form 
of questions, with proper instructions by the court, whether a general verdict be 
required or not. 

Section 2. Certain Specifications. The procedure under the previous section 
may be used to secure determinations of right, duty, status or other legal rela- 
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tions under deeds, wills, written contracts or other writings constituting a con- 
tract or contracts or under the common law, or a charter, statute, municipal 
ordinance, administrative regulation including determination of any question of 
construction or validity thereof which may be involved in such determination. 

The enumeration shall not limit or restrict the exercise of the general powers 
conferred in section 1, in any proceeding where declaratory relief is sought, in 
which a judgment or decree will terminate the controversy or remove an un- 
certainty. 


Section 3. Discretion. The court may refuse to render or enter a declaratory 
judgment or decree where such judgment or decree, if rendered or entered, would 
not terminate the uncertainty or controversy giving rise to the proceedings or for 
other sufficient reasons. The reasons for such refusal shall be stated in the record. 
(See Superior Court Rule 101.) 


Section 4. Review. All orders, judgments, decrees, and refusals under this act 
may be reviewed as other orders, judgments, and decrees. 


Section &. Supplemental Relief. Further relief based on a declaratory judg- 
ment or decree may be granted whenever necessary or proper. The application 
therefor shall be by petition to a court having jurisdiction to grant the relief. If 
the application be deemed sufficient the court shall, on reasonable notice, require 
any adverse party whose rights have been adjudicated by the declaratory judg- 
ment or decree, to show cause why further relief should not be granted forthwith. 


Section. 6. Determinations in Proceedings for consequential relief. In an action 
at law or suit in equity now pending or hereafter brought to obtain a judgment or 
other consequential relief, whether such judgment or relief is granted or not, the 
court may make a binding determination as provided in this chapter upon appli- 
cation of any party made in his declaration, bill, petition or answer. 

(This is the present provision in the second paragraph of Rule 101 of the 
Superior Court.) 


Section 7. Costs. Where a judgment or other consequential relief is sought in 
an action or suit, the costs shall not be affected by the making or refusal of any 
determination; but in a suit for a determination only, under this chapter, costs 

shall be as in other cases in equity. (See Superior Court Rule 101.) 


Section 8. Parties. When declaratory relief is sought, all persons shall be made 
parties who have or claim any interest which would be affected by the declaration, 
and no declaration shall prejudice the rights of persons not parties to the proceed- 
ing. In any proceeding which involves the validity of a municipal ordinance or 
franchise, such municipality shall be made a party, and shall be entitled to be 
heard, and if the statute, ordinance, or franchise is alleged to be unconstitutional, 
the attorney general shall also be served with a copy of the proceeding and be 
entitled to be heard. 


Section 9. Construction. This act is declared to be remedial; its purpose is to 
settle and to afford relief from uncertainty and insecurity with respect to rights, 
duties, statutes, and other legal relations; and is to be liberally construed and 
-administered. 


Section 10. Section 3 of chapter 213 of the General Laws is hereby amended by 
striking out “clause tenth A” in the twenty-eighth to the thirty-seventh lines 
thereof and substituting the following: ‘Tenth A to carry out the purposes of the 
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declaratory procedure provided for in chapter 231A. Except as far as modified 
by this act nothing herein shall affect the continuation of existing rule of courts.”’ 


Section 11. Section 6B of chapter 215 of the General Laws inserted by chapter 
247 of the acts of 1935 is hereby superseded by the broader provisions of this act 
which shall be held to be a continuation as to all proceedings commenced prior 
to the effective date of this act, of the provisions of said section 6B. 


Section 12. Nothing herein shall be held to affect the existing jurisdiction of the 
Land Court and the broader provisions of this act shall be in addition to any 
existing procedure for declaratory relief. 


Section 13. Effective Date. This act shall take effect upon its passage. 


A PLAN FOR AN OPTIONAL ALTERNATIVE PROCEDURE WITHIN THE 
SUPERIOR CoURT FOR THE REHEARING, WITHOUT PRINTING, OF 
Matters or Law In Crvit Cases 


The Supreme Judicial Court which has been handicapped by ill- 
ness and otherwise within recent years has now practically caught 
up with its docket but the work of the future and the need of ade- 
quate time on the part of the justices for the postwar business which 
will undoubtedly include an increasing variety of difficult questions 
arising from current and future conditions should be remembered 
and prepared for now. In this connection it should also be remem- 
bered that with the overruling of the case of Swift v. Tyson (16 
Peters 1) by the Supreme Court of the United States in 1937 in the 
case of Erie R.R. v. Tompkins (304 U. 8. 64) the development of 
the common law which for about 100 years has resulted partly 
and to an important degree from the decisions of the Federal courts 
and particularly of the Supreme Court of the United States was 
shifted, almost entirely in this country, to the state supreme courts 
whose opinions on general questions of common law will hereafter 
be followed by the Federal courts. As was pointed out by a former 
president of the American Bar Association, this change will result in 
the increasing importance in American law of the opinions of the 
leading American state supreme courts. Our Supreme Judicial 
Court, which celebrated its 250th anniversary in 1942, has always 
been one of the leading courts in the country. It is important to the 
people of Massachusetts and of the rest of the country that it should 
continue to retain its position in this respect. This, of course, will 
only be possible if the court and the convincing character of its 
opinions deserve in general, as they have in the past, the respect of 
the profession and of the community. 

With the constantly increasing volume of legal opinions, of the 
writings of legal scholars and of the recent extraordinary extension 
of the regulations and administration of bureaus, it has become 
more and more difficult for judges to keep abreast of current legal 
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problems and to keep adequately informed in regard to matters 
upon which they have to render judgments. This difficult aspect of 
the work of modern judges was clearly pointed out by Mr. Justice 
Jackson of the Supreme Court of the United States in an address 
before the American Law Institute in May 1944.*7 It is not, there- 
fore, in the public interest that the members of our highest court 
should be in a continual state of “hurry, hurry” in dealing with the 
often difficult problems which come before them when their opinions 
on such matters may have a far-reaching effect on the life of the 
community. They should have adequate time for study and reflec- 
tion. There is nothing new about this need, but in these days of 
change and the rapid conditions of life the facts of life emphasize 
the need. 

It has been suggested from time to time for many years that the 
number of judges on the court should be increased to eight or nine, 
but we believe that the opinion of the bar in general as well as of the 
most experienced judges has been opposed to such an increase. 

In its 3d. Report in 1927 (Pp. 46-47) the Judicial Council said: 


“In 1780, when the constitution was adopted the court consisted of five judges. 
The number varied from time to time until 1873 when it was increased to seven, 
and the court has ever since been thus constituted. We concur in the view 
expressed by the Judicature Commission, in its second report (p. 58), as follows: 


‘The court has stood as a small court for over one hundred and forty years, 
and as such, with the longest continuous existence of any court in the country, 
it has acquired a deep-seated respect and prestige in the minds of the people of 

Massachusetts, which we believe to be one of the greatest elements of strength 

and value in the government of the Commonwealth in the interests of all the 

people. We believe it would be a serious mistake to enlarge the number of 
this court .. .’ 

“Tt should also be noted that the addition of even one judge to this court would 
increase the majority needed to decide cases from four to five if the traditional 
practice of decisions by a majority of the full court is to be continued. This would 
require the constant sitting of at least five judges, if all who are to take part in 
the decision are to hear the oral argument.” 


It has also been suggested from time to time that the court should 
sit in divisions of three. While this practice is followed in some 
jurisdictions and has had the support from time to time of some 
leading lawyers, we believe the general judgment of the profession 
in Massachusetts is not in favor of this practice for our court. The 
matter was considered by the Judicial Council in its 3rd. Report 
(p. 49) and the Council did not recommend the adoption of such a 
plan saying: 
~*A.B.A. Journal for June 1944, 334. 

+From Dean Wigmore’s “Guide To American International Law and Pracice” published in 1942, shortly 


before his death, it appears probable that even international law may, in future, come before state courts. 
The fact that there are already 700 cases in the reports “‘is generally ignored,” see pp. VII-XIII. 
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“Our people have become accustomed to decisions by a full court in which a 
majority of the entire court concurs. We do not believe they would be satisfied 
with decisions which might be rendered by two out of three, or even by three out 
of four. We think it likely that any such arrangement would materially impair 
the prestige of the court and of its judgments.” 


It has been suggested that cases should go to the Supreme Court 
only in the discretion of that court, and not as a matter of absolute 
right. That proposal has always met with objection. 

We believe, however, that it is possible to try an experiment of an 
optional procedure for review within the Superior Court which, 
without any compulsion, will offer an opportunity for a prompt, 
inexpensive review by more than one judge without the cost of 
printing, which may be welcomed by the bar on behalf of its clients 
in many cases and which, when understood, may prove effective in 
relieving the burden on the Supreme Judicial Court to a material 
extent in cases which can be disposed of to the reasonable satisfac- 
tion of the parties within the Superior Court itself. As to uncer- 
tainties about the operation of such a plan, it is well to remember 
that in the case of various changes in the past, apprehensive predic- 
tions have been made of many kinds. They were made about the 
original change from the old appeal system in the district courts in 
1912 and the apprehensions proved to be groundless. They were 
made in opposition to the small claims procedure, the first state- 
wide procedure in the country, in 1920 when it was recommended 
by the Judicature Commission and the apprehensions proved ground- 
less as the procedure fitted into the life of the community without a 
ripple. So, with this proposed voluntary alternative reviewing pro- 
cedure, we suggest that no one can know in advance just how effec- 
tively it will work or that it will not prove useful to parties and to 
the public in the administration of justice. It is an experiment 
which, because of its character, can do no harm and may dd much 
good. Experience with such an optional procedure would teach us 
more in a year or two than ten years of talk about it. If it does not 
prove useful it can be abandoned or improved. 

We recommend, therefore, the following: 


DRAFT ACT 


For AN OpTIONAL ALTERNATIVE PROCEDURE WITHIN THE SUPERIOR COURT FOR 
THE Prompt, INEXPENSIVE REHEARING, WITHOUT PRINTING, OF MATTERS OF 
Law IN Civit CasEs. 


Section 1. Chapter two hundred and thirty-one of the General Laws is hereby 
amended by adding after section one hundred and twenty-one the following new 
section: 


Section 121A. There shall be an appellate session of the superior court for the 
rehearing of matters of law in civil proceedings when reported as hereinafter pro- 
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vided. The court when sitting in appellate session shall be held by three justices 
to be designated from time to time by the chief justice of said court to hold such 
sessions at such times and places as he shall determine. Any party aggrieved by 
any ruling on a matter of law may after verdict, or after a finding of facts and 
decision by the court, request a report of the case as provided in the first sentence 
of Section 111 and Section 112 of this chapter for determination in said appellate 
session. Such a request for a report shall specify the rulings complained of and 
shall be filed with the clerk within five days after such verdict or after notice of 
such finding and decision; and the party making such request shall give written 
notice of the filing thereof, with a copy of the request to each other party. Any 
party who fails to file a written objection to such review with the clerk within 
five days after receipt of such notice or such further time as may for cause shown 
be allowed by the court, shall be deemed to have waived such objection. If no 
such objection is seasonably filed, or allowed late by the court, the case shall be 
reported and the court in appellate session shall review the rulings complained of, 
shall file an opinion, or statement of the grounds and reasons of decision and, if 
it decides that there has been prejudicial error, it may reverse, vacate or modify 
the same, or order a new trial in whole or in part. The justice whose ruling is 
complained of shall not sit upon the review thereof. Any justice of the court may 
make such orders as are necessary to protect the rights of the parties while such 
a request for report is pending and the court in said appellate session may make 
such orders pending a decision by it. A party aggrieved by the final decision in 
said appellate session may appeal therefrom to the supreme judicial court. Such 
a claim of appeal shall be filed with the clerk within twenty days after notice of 
the decision in said appellate session. The record upon such an appeal shall in- 
clude the opinion or statement of the grounds and reasons of the decision rendered 
in said appellate session. The superior court shall make rules regulating the pro- 
cedure in said appellate session, including the form of the record and the presenta- 
tion of exhibits before it, with a view to insuring a speedy and economical dis- 
position of the case. The printing of the record or exhibits or briefs shall not be 
required in the appellate session. 

The designation by the chief justice of the justices to hold an appellate session 
shall be recorded by the clerk for civil business in Suffolk County who shall forth- 
with send copies thereof to the several clerks of the Superior Court. Two of the 
three justices thus designated shall constitute a quorum to decide all matters 
before the court in an appellate session. No justice shall sit or act on a report of 
a case tried or heard before him except to protect the rights of the parties pending 
the hearing on or the request for such report. The court sitting in such appellate 
session shall have all the powers of the Supreme Judicial Court provided by this 
chapter or otherwise in matters coming before it on report. 
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NEW TRIALS WHEN DAMAGES AWARDED 
ARE INADEQUATE 


St. 1911 c. 501, now Gen. Laws, c. 231, § 128, reads as follows: 


“Whenever a verdict is set aside and a new trial granted under the preceding 
section, the justice granting the motion for the new trial shall file a statement 
setting forth fully the grounds upon which the motion is granted, which state- 
ment shall be a part of the record of the case. If it appears from the statement 
that the sole ground for granting the motion was that the damages awarded were 
either inadequate or excessive, then the new trial shall be limited to the question 
of the amount of damages.” 


The statute with respect to verdicts which are excessive seems 
satisfactory. If the entire verdict is bad the defendant can move for 
a new trial on the ground that the verdict is against the weight of 
the evidence, etc. If he feels that the damages are excessive he can 
set that forth in his motion. The usual method of dealing with this 
is by what is called “‘a remittitur” or an order that the verdict shall 
stand if the amount is reduced; otherwise a new trial, if the judge 
feels that the damages are excessive. In this case it seems entirely 
proper that if there is to be a new trial by reason of the plaintiff not 
remitting it should be confined to damages only. In such a case 
you are not confronted with a compromise verdict. The jury have 
indicated that the plaintiff has a case, but, perhaps, they have been 
too enthusiastic about it. . 

The troublesome part of the statute has to do with verdicts where 
the damages are inadequate. When, for example, a jury returns a 
verdict of $200 for the loss of an eye nobody would have any difficulty 
in saying that the verdict was palpably an improper compromise; 
either the defendant was entitled to a verdict in his favor or the 
plaintiff was entitled to very much more than two hundred dollars. 
In Simmons v. Fish, 210 Mass. 563, a jury returned a plaintiff’s ver- 
dict for $200 for the loss of an eye. The plaintiff filed a motion for a 
new trial on the matter of damages only and this was granted. Al- 
though the exceptions were sustained on another ground, the court 
disapproved the limiting of a new trial in a case like this to damages 
alone. Chief Justice Rugg, at page 572, said: 


“But it would be a gross injustice to set aside such a verdict as to damages alone 
against the protest of a defendant and force him to a new trial with the issue of 
liability closed against him when it appears obvious that no jury had ever decided 
that issue against him on justifiable grounds. Although the decision of a motion 
for a new trial rests within the discretion of a trial court . . . it is a sound judicial 
and not an arbitrary discretion which must be exercised. A failure in this regard 
is subject to revision.” 
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At another place in his opinion, the Chief Justice stated (page 
570): 


“Tt is only in exceptional and extremely rare instances that the inadequacy of 
damages will not be so interwoven with liability that justice can be done without 
a new trial upon the whole case. Although we do not say that there cannot be 
such a case, it is hard to conceive of one.” 


When the jury returns a verdict which the plaintiff thinks is 
inadequate, he is quite apt to file a motion for a new trial because of 
the inadequacy of the damages. This tosses the trial judge on the 
horns of a dilemma. 

The “remittitur,” as pointed out above, is a convenient way of 
dealing with excessive verdicts, but it is doubted whether a trial 
judge has power to make an order that an inadequate verdict will 
stand if the defendant, within a given period of time, adds a certain 
sum to the verdict; in other words, the converse of the “‘remittitur.” 
Some years ago Judge McLellan tried this out in the Federal court, 
and it was disapproved in a 5 to 4 decision of the Supreme Court of 
the United States. The case is Dimick v. Schiedt, 293 U. S. 474. 
The Circuit Court of Appeals in this circuit by a divided court had 
reached the same conclusion but Judge Morton had dissented 
vigorously. In view of this decision and the absence of any precedent 
in our courts, it is doubtful if this can be done. (See, however, the 
article in 44 Yale Law Journal, 318, entitled “Correction of Dam- 
age Verdicts by Remittitur and Additur.’’) 

If the defendant files a motion for a new trial on general grounds, 
the court is not limited to the plaintiff’s motion and may set aside 
the verdict in its entirety. But frequently the court has before it 
only the plaintiff’s motion, which, if granted, means a new trial on 
damages alone. The legislature in drafting the statute as they did 
could not have had in mind the Simmons case because the statute 
was enacted a year before the Simmons case was decided. Since the 
statute was not in existence at the time the trial judge made his 
order, the statute was held not to be applicable. It seems incon- 
ceivable that if the legislature had in mind the Simmons case it 
would have provided as it did with respect to inadequate verdicts. 
Yet, if the motion is granted, the statute, if literally construed, says 
that a new trial ‘shall’ be limited to damages alone. In Parker v. 
Bird 221 Mass. at p. 426, Chief Justice Rugg said the judge “has no 
power to order a new trial for a reason not expressly stated or by fair 
implication included within the motion.” The constitutional duty of 
a court to do justice would seem to be both within the “fair implica- 
tion” of a motion and a “cardinal” reason for construing the word 
“shall” in the statute in a permissive rather than a mandatory sense; 
but the doubt should be removed. 

By making this a discretionary matter the court will still have the 
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power, in those exceptional instances which the Chief Justice refers 
to, to limit the new trial to damages only, but probably, in the wise 
exercise of the discretion, would not do so in the ordinary case. The 
important thing is that it will place the matter within the discretion 
of the trial judge, whereas now the limiting of the new trial to dam- 
ages only appears to be mandatory, subject to doubt as to its 
constitutionality. 
We recommend the following: 


DRAFT ACT 
Section I 
Section 127 of Chapter 231 of the General Laws is hereby amended by adding 
at the end thereof the following sentence: 
“A verdict shall not be set aside solely on the ground that the damages are 
inadequate until the parties have first been given an opportunity to accept an 
addition to the verdict of such amount as the court adjudges reasonable.” 


Section II 


Section 128 of said Chapter 231 is amended by striking out the words “either 
inadequate or’’ in the seventh line thereof and by adding at the end of said sec- 
tion the following sentence: 

“Tf it appears from the statement that the sole ground for granting the motion 

was that the damages awarded were inadequate, the court in its discretion 

may grant either a new trial of the whole case or a new trial limited to the 
question of the amount of damages.” 
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Tue District Courts 


The effect of war conditions is reflected in the figures for the past 
year in the following table, as compared with the previous six years. 
The figures for each court appear in the table opposite this page. 


A SEVEN YEAR CoMPARISON OF BusINESS YEARS FROM 1937-1944, Oct. 1 TroSrpr. 30 
(This table does not include the business of the Boston Municipal Court) 


For the figures as to each Court see insert facing this page. 


1937-38 1938-39 1939-40 1940-41 1941-42 1942-43 1943-44 


Civil entered 82,715 80,998 78,152 78,966 73,723 48,242 36,001 
Contract 30,271 30,968 30,735 31,069 29,374 22,254 17,330 
35,886 34,016 32,759 35,133 31,760 16,978 10,332 
Summ’y Process.. 15,596 14,770 13,673 11,898 10,961 6,603 7,625 
All other cases. . 962 1,244 985 865 1,628 2,407 724 
Rem. toS.Ct..... 14,595 13,334 12,805 13,453 12,744 6,955 3,049 
Rep. to Ap. Div.. . 267 294 260 305 304 149 113 
Appeals to 8.J.C.. 36 24 28 22 23 20 21 
Sup. Process 16,029 17,652 19,155 19,878 20,985 18,538 14,639 
Small Claims 30,181 38,557 40,029 45,281 52,634 40,208 33,057 
Criminal cases.... 149,569 149,937 152,631 167,885 154,145 125,486 106,650 
Crim. ap. to S.C... 5,375 4,867 4,372 4,637 4,057 3,527 2,859 
Drunkenness 65,147 63,361 61,365 67,991 64,660 54,202 41,227 
Op. under inf. 
intox. liq 4,613 4409 4,456 5,119 4,077 2,677 2,676 
Tot. Auto. cases.. 47,694 48,568 54,016 64,197 54,551 38,942 40,422 
Liquor cases 485 389 447 488 386 387 335 
Juv. cases under 


17 years....... 5,834 6,270 6,071 5,855 5,918 7,063 7,207 


Tot.mot.tortcases 31,588 29,585 28,533 31,190 28,425 15,165 8,994 
Removalsbyplf. 6,851 6,230 5,353 5,209 3,682 1,860 25 
Removals by def. 6,175 5,470 5,984 6,822 7,880 4,147 
Removals by both 50 51 33 44 28 40 


11,751 11,280 12,075: 11,590 6,047 








Neglected children 1,235 
Inquests held... . 77 
Parking Tickets re- 

turned to clerk’s 


Drunkeness releases 
by prob. officers 
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THE RECURRENT PROBLEM OF FULL Time SERVICE IN DISTRICT 
CouRTs 


This problem has been repeatedly discussed not only in the reports 
of the Judicial Council but in the reports of special commissions* and 
bar associations during the past ten or fifteen years and various 
plans for a partial, or total, reorganization of the district court sys- 
tem have been proposed. That system consists of the Municipal 
Court of the City of Boston consisting of nine full time justices 
including a chief justice and seventy-two other district courts scat- 
tered over different parts of the Commonwealth, each with one 
part time justice and one or two special justices. The district court 
system grew up without any carefully thought out plan from the old 
system common in the Colonies by which the smaller causes were 
heard by justices of the peace who were paid by fees. This system 
gradually gave way to meet changing conditions and district courts, 
with criminal jurisdiction over most misdemeanors and with very 
limited civil jurisdiction, were substituted first by police courts for 
criminal business and then for both criminal and civil work, with 
part time judges who were paid small salaries because a part time 
judge was all that was needed then to meet the needs of the local 
communities and he was expected to practice law when he was not 
holding court. Special justices were also provided to hold court in 
case of emergency or when the standing justice could not do so, and 
gradually as the work of the entire judicial system increased the re- 
strictions on the civil jurisdiction of these courts were removed. As 
we have stated in earlier reports “all our judicial history is a picture 
of the growth of business crowding work downward toward the base 
of the judicial pyramid . . . and this means that the base line must 
be prepared to receive the load and handle it satisfactorily.” 

The Judicial Council has repeatedly stated its objective — full 
time judges adequately paid. There is pretty general agreement to- 


*For convenient reference, the following list of reports is reprinted from the 15th. Report (page 5) with 
additions since that time: 

Report of Joint Committee on Public Expenditures, House 1250 of 1933, Part III, see Mass. Law Quarterly 
for Feb. 1933, ye. 9 wy Report of the “Wragg” Commission on Public Expenditures (Senate 250 of ieee, 
reprinted in Mass. Law Quarterly for Feb. 1934, p. 28; Revort of the “Crime” Commission created by 
Resolves of 1933, Chap. 54 (Senate 125 of 1934, reprinted Mass. Law Quarterly for Jan. 1934). The Massa- 
chusetts Federation of Taxpayers Association submitted certain general recommendations in 1933. The 

1 Committee of the Boston Chamber of Commerce has made several reports (See reprint in Mass. 
Quarterly for Feb. 1935). The special Commission on J udicial System under Resolves of 1935, Chap. 
62, tanerted | in 1936 (See House 1750 of 1936, reprinted in Mass. Law Quarterly for May, 1936). A special 
committee of the Boston Bar Association conducted an extensive study of the judicial syetem « of the Com- 
monwealth and submitted to the council of that association an extended report, published in the “Bar 
Bulletin” No. 137 for Feb. 1938, and in “Preliminary Supplement” to Mass. Law Quarterly for Apr.-June, 
. A committee of the Association of Justices and Special Justices of the District Courts made recom- 
mendations to the Judiciary Committee, which sat in 1937-38 studying the district court system under 
Rassives of 1937, Chap. 55. Its report House 1719 is reprinted in Mass. Law Quarterly Prelim. Supp. for 
- 5 June, 1938. Various bills have been suggested by committees of the association of justices. ‘“‘Apnraisal 
of Juvenile Court Needs,” by Committee of Mass. Civic League, Abstract in 25 Mass. Law Quarterly No. 
4 April-June, 1940. Report of Special Commission on Juvenile Court System, House 600 of 1941, reprinted 
26 Mass. Law Quarterly No. 3. March, 1941. “A ng gg Reorganization of District Courts, - by Robert 
T. Bamford of Ipswich, 25 Mass. Law Quarterly ‘County Government in Boston,” containing a 
study of the cost of administering justice in Suffolk County, by the Boston Municival Research Bureau, 
reprinted 26 Mass. Law Quarterly No. 1, 1941. Report of Judiciary Committee on District Court System 
House 2770 of 1941, reprinted 26 Mass. Law =—- No. 5, July, 1941. The Report of the Judicature 
Commission, House 1205 of 1921, is also in the background of all studies of the system, and foe C of 
that report contains a list of most of the earlier studies since 1780 which are also referred to in Appendix C 
of the 15th. Report. The report of the Judicature Commission was reprinted in 6 M.L.Q. No. 2, Feb. 1921. 
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day as to that objective; differences of opinion exist only as to 
methods of attaining it. The most recent detailed discussions of the 
district courts by the Council appeared in the 14th., 15th., 16th., 
17th., and 19th. Reports in 1938, 1939, 1940, 1941, and 1943 re- 
spectively. 

In the 19th. Report (pp. 28-31) costs were discussed, the work of 
the new Administrative Committee referred to and attention called 
to a proposed plan under the heading “How Boston Can Save 
Money.” Appendix E of the 19th. Report contains the substance of 
the Bulletins, requirements and circular letters of information and 
advice issued by the Administrative Committee. Other discussions 
by commissions and committees are referred to in the footnote on 
page 29. 

Without repeating in detail what was said in the earlier reports 
of the Council referred to, certain conclusions therein stated may be 
summarized as follows: — to meet the future business of the courts 
in a growing community full time judges are desirable but in order 
to justify a salary for a full time judge, from the point of view of the 
public, there should be a reasonably full time volume of business for 
him to attend to. Such a volume of business appears only in certain 
areas in the Commonwealth. There are wide differences in the vol- 
ume and in the character of the business in the seventy-two judicial 
districts above referred to — eight of which are within the County 
of Suffolk and therefore closely connected geographically. Under 
these circumstances, which are more fully set forth in detail in the 
reports referred to, we again call attention to the suggestions made 
in the 16th. Report for plans to meet the need of full time judges in 
a modern business-like way by beginning with those places in which 
there is work to occupy the time of a full time judge adequately paid. 
We submit the following draft acts from the 16th. Report and sug- 
gest that the present, while work is light in the courts because of the 
war, is the opportune time to let administration adjust itself to the 
changes, rather than to wait until accumulated business and new 
business after the war force the courts to work under higher pressure. 


FIRST DRAFT ACT 
(As to this draft see note following draft p. 33 top) 


§1. Section one of chapter two hundred eighteen of the General Laws is hereby 
amended by striking out the part relating to the courts in Suffolk County and by 
inserting, at the end of said section one, the following: 

The judicial district of the following courts — the Municipal Court of the 
City of Boston, the Municipal Court of the Brighton District, the Municipal 
Court of the Charlestown District, the District Court of Chelsea, the Muni- 
cipal Court of the Dorchester District, the East Boston District Court, the 
Municipal Court of the Roxbury District, the Municipal Court of the South 
Boston District, and the Municipal Court of the West Roxbury District — 
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s to shall be the County of Suffolk, with sittings to be held at the places where 
tie said courts were held prior to the passage of this act and at such other places 
sth as may hereafter be provided for. The jurisdiction of all said courts shall 
” also extend over all waters, islands and places heretofore included in the district 
} Te- of any of said courts and over so much of the Charles River Basin as has here- 
tofore been included in the jurisdiction of any of said courts; and in criminal 
k of cases such jurisdiction shall be concurrent with that of the Second and Third 
alled District Courts of Eastern Middlesex and the District Court of Newton, over 
Save so much of the Charles River Basin as has heretofore been within the concur- 
pe of rent jurisdiction of said three last mentioned courts. 
and Section 2. Section seventy-five of chapter two hundred eighteen of the General 
10ns Laws is hereby amended by adding at the end thereof the following: 
e on The salary of the justice of each of the courts in said county other than the 
Municipal Court of the City of Boston shall be the same as the salary of an 
orts associate justice of the Municipal Court of the City of Boston, and none of 
y be the justices in any of the district Courts in said county shall engage in the prac- 
yurts tice of law, directly or indirectly. Their judicial service shall be full-time serv- 
rder ice in accordance with the designation of the chief justice as hereinafter 
f the provided. 
s for Section 3. A new section of said chapter two hundred eighteen of the General 
‘tain Laws is hereby inserted as section thirty-nine A as follows: 
vol- Justices of District Courts within the County of Suffolk may perform each 
licial other’s duties when designated by the Chief Justice or in case of his absence 
unty or inability, the senior associate justice present, of the Municipal Court of the 
nder City of Boston and when so designated they shall perform such duties at such 
th times and places within said county as such chief justice may direct. (Note 
— Reasonable administration under provision of §5 may be relied on to keep the 
nade criminal and juvenile business in the hands of the local judge.) 
re ch Section 4. Section forty of said chapter two hundred eighteen is hereby 
aid amended by striking out the words “District Courts, except the Municipal Court 
; of the City of Boston” in the first and second lines, and substituting therefor the 
sug- words “District Courts in counties other than Suffolk”; and by striking out the 
f the words “except the Municipal Court of the City of Boston’ in the tenth and elev- 
» the enth lines and also in the fourteenth line, and substituting therefor the words 
new “fn counties other than Suffolk.” 
Sure. Section 5. Section fifty of said chapter two hundred eighteen is hereby amended 
by striking out the last sentence thereof and inserting the following: 
The chief justice and associate justices of said court and the justices of the 
eight other District Courts in Suffolk County sitting jointly shall, from time 
ereby to time, make rules for regulating the practice and conducting the business in 
nd by all the District Courts in Suffolk County in all cases not expressly provided for 
by law, and including therein the rules for all said courts in Suffolk County 
of the under section twenty-one of this chapter, and for the transfer from one court 
ricipal to another and hearing and disposition of cases in said courts, for the duties of 
Muni- the clerical forces and other court officials or employees in any of said courts 
+, the with a view to adjusting the judicial and clerical force in said courts to the 
South needs of the work in all said courts in the most effective and economical way in 
ah ost the public interest, and for the fixing of the place of issue and return of process. 
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Said justices sitting jointly shall also approve the appointment of assistant 
and deputy clerks in any of said courts and fix their number and appoint court 
officers, interpreters and medical staff. Said justices shall also make rules for 
the business of the Suffolk Appellate Division under section one hundred eight 
of chapter two hundred thirty-one as amended by section 5A of this act, and 
shall perform the functions for all of said courts in Suffolk County, which, 
under sections fifteen and forty-three of said chapter two hundred eighteen 
as most recently amended by chapter three hundred forty-seven of the acts of 
nineteen hundred thirty-nine, are to be performed for other courts. 

They shall also perform the functions as to all of the Suffolk County Courts 
provided for by the last sentence of the first paragraph of section forty-three A 
of said chapter two hundred eighteen as amended by chapter six hundred eighty- 
two of the acts of 1941; and said Suffolk County Courts are hereby withdrawn 
from the duties of the Administrative Committee of the District Courts therein 
provided for, but the fourth paragraph of said section forty-three A as amended 
shall continue to apply to all justices of all District Courts in the Common- 
wealth. Wherever it is provided in this act that action shall be by the justices 
sitting jointly such action may be taken by a majority. 


Section 5A. G. L. Chap. 231 §108 should be amended by withdrawing all the 
courts in Suffolk County from the northern appellate division district and creat- 
ing a Suffolk appellate division district for all the Suffolk courts — the division 
to consist of three justices of such courts assigned under Section 6 of this act, as 
is now done in the Boston Municipal Court. As such service would be part of 
the work of a full time judge, the second paragraph of Section 108 would not 
apply in Suffolk. 


Section 6. Section fifty-one of said chapter two hundred eighteen is hereby 
amended by adding at the end thereof the following: 

Said chief justice, or senior associate justice present, shall preside at the 
joint meetings of the justices of the District Courts in Suffolk County, shall 
approve and certify all bills in all of said courts, shall assign justices and direct 
the use of special justices in all of said courts, require reports from all sub- 
ordinate officials and make all budget estimates and appoint all probation 
officers hereafter appointed in all of said courts subject to the approval of all of 
said justices, or a majority of them, and may fix the salary of such probation 
officers, as provided in section eighty-three of chapter two hundred seventy-six 
as amended by chapter three hundred sixty of the acts of nineteen thirty-six. 


vy 


Section 7. Section eight of said chapter two hundred eighteen is hereby 
amended by adding thereto the following: 

Other than justices, all officials and employees in the District Courts in 
Suffolk County shall perform in any of said courts such duties, in addition to 
those imposed upon them by law, as may be determined by rule, or standing 
or special order, by a majority of the justices of all the District Courts in Suffolk 
County sitting jointly. 

NOTE 
This draft act contains the main provisions. If the plan suggested is approved 
certain corresponding changes of phraseology in various sections of the Statutes will 


be needed. These can be indicated if and when needed. 
Some of these sections are Section 40, 44, 61, 65 and 54 of Chapter 218; 
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stant Section 2 of Chapter 223; Section 143 of Chapter 231; Section 9 of Chapter 
court 232; Section 10 of Chapter 246; and Sections 83 and 95 of Chapter 276. 
8 for 
= SECOND DRAFT ACT 
hich, (As to this draft see note following the draft) 
hteen As To Fux, Time Jupicrat Service 1x Certain Courts Ovutsipe or SuFFOLK 
cts of County 
ourts Chapter two hundred eighteen of the General Laws is amended by adding 
ree A after section six, the following: 
chty- “Section 6A. The justices of the central district court of Worcester, the 
rawn first and third district courts of eastern Middlesex, the district court of East 
erein Norfolk, the district court of Southern Essex and the district court of Spring- 
nded field, shall be full-time justices and they shall not practice law directly or in- 
mon- directly,” and said chapter two hundred eighteen is further amended by insert- 
stices ing a new section seventy-five A as follows: 
“Section 75A. The salaries of the full-time justices specified in section six A 
ll the of this chapter shall be nine thousand dollars.’ 
reat- “Section 79 of said chapter 218 is hereby amended by inserting at the end 
mon thereof the following: — 
+ “In courts specified in section 6A of this chapter the salaries of the clerks 
irt of - 
pee: and of the various assistant clerks shall continue to be governed by the popu- 
lation scale in section 78 as if no change had been made in the method of fixing 
the salaries of the justices of said courts.” 
ereby 
, NOTE (AS TO THE FORGOING DRAFT) 
t the 
shall The two Middlesex courts mentioned are at Malden and Cambridge: the East 
a Norfolk Court at Quincy: the So. Essex Court at Lynn. 
sub- In view of the marked decrease in the business of some of the courts as shown 
ation by the statistical table facing page 28 a decrease amounting to more than 50% 
all of in civil business in many of them, there may be need of reconsideration of the 
ation courts specified in the 16th. Report for full time judges. The draft act is taken 
Ly-six from the draft in the 16th. Report referred to and by reference to page 27 of that 
y-six. Report it will be seen that from a study of the work load in 1938-1940 there was 
iil a serious question whether the courts in New Bedford, Fall River and Lawrence 
atte should then be considered for full time service. The same question arises today 
ts j because of the current figures as to business in those courts and also in the Somer- 
se = ville and Lowell courts. Of course after the war it may be expected that there will 
- be a revival of business towards former levels. With the present load, however, 
: - it may be advisable to begin with the smaller number of courts with the largest 
uffo business such as Malden, Springfield, Worcester, Cambridge, Quincy and Lynn. 
yroved 
s will 
218; 
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PROBATE PRACTICE AS TO AUTHORITY TO CARRY ON 
BUSINESS OF A DECEASED PERSON 


Under modern conditions there are many businesses the operation 
of which cannot be permitted to stop for even a few days without 
very adverse effect on them — a milk delivery business or a common 
trucking business, to cite two examples. 

Under General Laws, Chapter 193, Sec. 10, it is possible to secure 
the appointment of a special administrator at once and without 
notice. Under Section 12 the court may “upon such notice as it 
considers reasonable” authorize the special administrator to con- 
tinue the business of the deceased. Actually the probate petition for 
authority to continue business states that notice shall be given by 
one or more publications so that in practice, by the time the special 
administrator secures his own appointment, files his petition for 
authority to continue business, secures a citation from the probate 
office, delivers it to a newspaper and has publication made, it is im- 
possible to secure the necessary decree short of a week’s time. Dur- 
ing the interval the special administrator is forced by the practical 
situation to carry on the business even though without legal author- 
ity to do so. He should not be obliged to do this with the incidental 
risk. 

The practice should be modified to meet modern conditions and 
the petition for the appointment of a special administrator be changed 
so that in cases requiring it the special administrator may ask for, 
and receive, authority to continue the business at the time he is 
appointed. 

A pharmacy can go on without special order (see G. L. Chap. 112, 
§36). 

The chief purpose of the citation which is now required seems to be 
to give creditors an opportunity to object to a continuation of the 
business. This feature could still be retained by providing that the 
special administrator after his appointment should notify creditors 
and other persons interested that he has been appointed and author- 
ized to continue the business, fixing a time within which they could 
register any objections. 

We have never heard of a creditor who has objected to the con- 
tinuance of a business, and on a balance of interests the right to 
objection before the appointment is not nearly so important as is the 
immediate legal authorization and protection required for the busi- 
ness and for a special administrator who has this problem to face. 

As the appointment of the permanent administrator or executor 
automatically terminates the powers of the special administrator, 
another period ensues in which, if the business is continued, the ad- 
ministrator or executor carries it on at his own risk while awaiting 
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the court’s authority. As the present practice requires another 
notice by publication, several days must again elapse before actual 
authority can be obtained. 

G. L. Chapter 193, Sec. 7, authorizes continuance of the business 
by an administrator or executor “upon such notice as it considers 
reasonable.” In Standard Rubber Company v. Mary Ella Carberry, 
296 Mass. 503, the administratrix obtained a decree for leave to carry 
on business within two days of her appointment as administratrix. 
Just how the appointment was put through in that space of time is 
not clear if a newspaper notice was published and notice given to 
creditors, but the report of the case indicates that the result was 
accomplished within two days. 

Hines v. Levers and Sargent Company, 226 Mass. 214 indicates the 
danger both to an executor who carries on business without Court 
authority and to those persons dealing with them. 


We recommend the following: 


DRAFT ACT 


Section 1. Section 12 of chapter 193 of the General Laws is hereby amended 
by adding at the end thereof the words “at the time of his appointment or later 
with or without such notice as the court orders to be given before or after such 
authority is granted”’ so that the same shall read: 


“Section 12. Same Subject. — The probate court may, upon such notice as it 
considers reasonable, authorize or require a special administrator to sell or do 
such other acts relative to any property or estate in his charge as it may deem 
necessary; but this section shall not give to the special administrator other or 
greater powers than an administrator, except that he may be authorized to con- 
tinue the business of the deceased for the benefit of his estate, ‘at the time of his 
appointment or later with or without such notice as the court orders to be given 
before or after such authority is granted.’ ” 


Section 2. Section seven of chapter one hundred and ninety-five of the Gen- 
eral Laws, as appearing in the Tercentenary Edition, is hereby amended by insert- 
ing at the end the following sentence: — Such authority may be granted at the 
time of the appointment of an executor or administrator if the petition for such 
appointment contains a prayer therefor, with or without special notice before or 
after such authority is granted as the court may order. The court, for cause 
shown, may extend such authority beyond the year — so as to read as follows: — 


Section 7. The probate court, upon such notice as it considers reasonable, may 
authorize an executor or administrator to continue the business of the deceased 
for the benefit of the estate for a period not exceeding one year from the date of 
his appointment. Such authority may be granted at the time of the appointment 
of an executor or administrator if the petition for such appointment contains a 
prayer therefor, with or without special notice before or after such authority is 
granted as the court may order. The court, for cause shown, may extend such 
authority beyond one year. 
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Tue TIME FOR APPOINTMENT OF A GUARDIAN Ap Litem or MINORS 


By the Revised Statutes of 1836, Section 1, the legislature pro- 
vided that “‘the judge of probate in each county when it shall appear 
to him necessary or convenient may appoint guardians to minors. . .” 

By Section 4, it was provided that “every guardian appointed as 
aforesaid shall have the custody and tuition of the minor.” 

By Section 2, it was provided (following the earlier act of 1783) 
that “if the minor is under the age of 14 years, the judge of probate 
may nominate and appoint his guardian; and if he is above the age 
of 14 years, he may nominate his own guardian . . . or if after ‘being 
cited by the judge, he shall neglect to nominate a suitable person, the 
judge may nominate and appoint the guardian in the same manner 
as if the minor were under the age of 14 years.” 

Except for the purpose of giving the minor of 14 years or over a 
chance to nominate a permanent guardian who shall have not only 
the care of his property and of his education but the legal custody of 
his person, nothing in any of the statutes down to the present time 
has required service of process upon or notice to a minor for whom 
such a permanent guardian is to be appointed and not even notice 
to parents was required until St. 1902 c. 274 (see Harding v. Brown, 
227 Mass. at p. 85). The Commissioners on the Revised Statutes, 
the chairman of which, Hon. Charles Jackson, was one of the most 
learned lawyers of his day, stated in their note to section 4 above 
referred to, that Section 4 was in accord with the common law and 
with the usual course of proceedings among us. Section 8 of the same 
paragraph provided: 


“Nothing contained in this chapter, shall impair or affect the power of any court 
of common law, probate court, or court of a justice of the peace, to appoint a 
guardian to defend the interest of any minor impleaded in such court or interested 
in any suit or matter there pending; nor their power to appoint or allow any person 
as a next friend for a minor, to commence or prosecute any suit in his behalf.” 


Of this Section 8 the Commissioners said: 


“This section is new but merely adopts what is understood to be the settled law 
and practice in the courts.” 


Nothing whatever appears in the statutes about notice to anybody 
before the appointment of “a guardian to defend interests of any 
minor . . . impleaded . . . or interested in any suit or matter there 
pending.” That the omission of a requirement of notice or process 
was not accidental is shown by the express requirement in Section 
10 of notice before a guardian of an insane person was appointed. 
Section 10, as stated by the commissioners, was new and founded on 
the opinion in Chase v. Hathaway 14 Mass. 222. There has been this 
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expressed difference between minors and alleged insane persons ever 
since. 

The substance of these sections of the statute of 1836 are still to 
be found in Sections 1—5 and Section 36 of chapter 201 of the General 
Laws. Section 36 containing the substance of Section 8, already 
quoted, now appears under the general heading in Chapter 201, of 
“Guardian Ad Litem and Next Friend” and Section 34 of that Chap- 
ter provides for the appointment of such a guardian for a minor if 
the minor “may be or may become interested” “‘upon the repre- 
sentation of any party . . . or of any person interested,” the person 
so appointed to act ‘as guardian ad litem or next friend of such 
minor.” This section was adopted in 1896 c. 456 which expressly 
continued previously existing law. Nothing whatever is said about 
any requirement of notice to the minor. 

In 1891 by Chapter 415 probate courts were given equity jurisdic- 
tion of all cases and matters relating to estates, trusts, and so forth, 
and by Section 4, it was provided that “‘the probate courts shall be 
considered courts of superior and general jurisdiction as regard all 
cases and matters in which authority is given to them by this act 
or otherwise”. . . ‘and the like presumption shall be made in favor 
of proceedings of the probate court as would be made in favor of 
those of the Supreme Judicial Court in equity.” These provisions 
also still appear in Chapter 215 of the General Laws. 

Such were the statutes in force from 1836 to 1893 and from 1893 
to the present time, no requirement of notice whatever appearing 
in them, either before the appointment of a permanent guardian of 
a minor under 14 or before the appointment of a guardian ad litem 
for a minor of any age. 

Such being the condition of the law, the court specifically recog- 
nized the lack of any requirement of notice of any kind to a minor 
before the appointment of a guardian in 1891 in the case of Gibson 
Appellant. The court said, “In practice, it has never been considered 
essential that notice should be given in the case of a minor under the 
age of 14 years,” and points out specifically that the statutes did 
not require notice (see 154 Mass. 378, at page 380, see also Harding 
v. Brown 227 Mass. 77 at p. 85). 

Such being the law both in the statutes and in the opinions quoted, 
by St. 1893, ce. 372 (now abbreviated in G. L. 215 §30) the legislature 
“instructed” the probate judges to prepare “rules of practice and 
procedure . . . which rules . . . shall be submitted to the Supreme 
Judicial Court for approval and when approved . . . shall take effect 
and be in force in all the courts of probate.” 

One of these rules then adopted and approved by the Supreme 
Judicial Court in 1894 as Rule IV which has continued in force ever 
since and appears in the latest revision of the rules (also approved 
by the Supreme Judicial Court, as “Rule IIT”) is as follows: 








38 JUDICIAL COUNCIL P.D. 144 
“Rule ITI — ‘Guardians Ad Litem’ ”’ 

“In addition to making appointments of guardians ad litem in cases required 
by statute, whenever it shall appear that a minor is interested in any matter 
pending, a guardian ad litem for such minor may be appointed by the court at 
its discretion, with or without notice.” 


This rule not only had the force of law under the well-known deci- 
sion of Baker v. Blood (128 Mass. 543 in 1880) but also followed an 
express “instruction” from the legislature to the courts to prepare 
rules which should ‘‘take effect and be in force.” 

Ever since 1894 it has been the constant understanding of the bar 
and the practice in probate courts that when it was called to the 
attention of the court that a minor was interested in an account or 
“any matter pending,” the court could at any time as the rule ex- 
pressly states ‘“with or without notice” to the minor appoint a guardian 
of the minor for the purposes of the “pending matter’ to assist the 
court in protecting the interest of the minor. Such a guardian is 
described in legal language of mixed English and Latin as a “guardian 
ad litem.” The rule reflects obvious common sense and is in ac- 
cordance with common practice in other courts, for it seems obvi- 
ously absurd to require a notice on an account or other proceeding 
to ke “served” on a baby before the court takes steps to protect the 
baby’s interest. 

In spite of the constant practice not only of 50 years, since 1894, 
but of more than a century since 1836, doubts have been expressed 
within the past year or two (because of certain passages in opinions 
see 28 M. L. Q. No. 4, 52, Dec. 1943) as to the jurisdiction and author- 
ity of a Probate Court to appoint such a guardian for a minor, until 
after the minor has had notice of the proceeding. These doubts 
(which we believe to be unfounded in the light of the statutory his- 
tory above set forth) have caused much inconvenience and unfor- 
tunate uncertainty at the bar in regard to a matter of constant neces- 
sity in connection with business in the probate courts. Without in- 
tending to suggest the slightest agreement with the doubts referred 
to, we think they should be removed in the interest of justice. Ac- 
cordingly, if it proves to be necessary we recommend a validating act, 
a draft of which is submitted below, which is substantially similar to 
the frequent legislative resolves validating the acts of notaries public 
and justices of the peace after their commissions had expired. Before 
such an act is passed, however, we respectfully suggest that the 
legislature, or one of its branches, should exercise the right to secure 
the advisory opinion of the justices under Article II of chapter III 
of the Constitution on the questions (which because of their almost 
daily occurrence in practice affecting both public and private inter- 
ests appear to be “important questions of law” within Article II) 
whether the probate rule referred to and the practice thereunder and 
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under the statutes, of the appointment of a guardian ad litem of a 
minor, whether under or over the age of fourteen years, without 
notice to, or service of process on, the minor (a practice followed in 
other courts) is legally valid when it appears to the probate court 
from any source that a minor is or may be interested in a matter 
pending before it under Sections 34 or 36 of Chapter 201 of the 
General Laws. 


DRAFT ACT (if needed) 


To CLARIFY THE LAW AS TO THE PROTECTION OF THE INTERESTS OF MINORS IN 
PROCEEDINGS IN THE Prospate Courts 


Section I. The appointments of all guardians ad litem of minors heretofore 
appointed by any probate court without notice to, or service of process upon, 
such minor whether appointed under Probate Rule 3 or under Section 36 of c. 201 
of the General Laws or under the general jurisdiction of the probate courts are 
hereby confirmed and made valid and probate rule 3 and other rules which may 
be made and approved under Section 30 of chapter 215 of the General Laws, as 
rules of practice and procedure in regard to notice to minors, not inconsistent with 
the statutes are hereby expressly authorized. 


RULES OF EVIDENCE 


As pointed out in the 18th. Report of the Council (p. 21), among 
the common objects of criticism directed at courts are the “Rules of 
Evidence.” As said, of these rules, many years ago: 


“The layman, whether his attitude be one of indignation or only of patronizing 
contempt, sees in them a mysterious agglomeration of rules existing for their own 
sake in defiance of reason or common sense.” 


This is not true, but it is commonly realized today that it was more 
true in the past even in Massachusetts, where some forward steps 
were taken earlier than in other states and there is still room for 
improvement. The popular sentiment is shown by the rise and 
spread of administrative commissions, the growth, and the current 
rapid extension, of the movement toward arbitration outside the 
courts because business men think courts are too slow and expensive 
under the rapid conditions of modern life. 

In Wigmore’s preface to the third edition of his leading work on 
“Evidence” in 1940, he said: 


“The last decade has seen the opening of a new phase in the profession’s atti- 
tude toward the rules of evidence, viz., a disposition to reconsider the rules’ weak- 
nesses, and a willingness — even a determination — to improve that body of law 
in every possible part. So that the marked trend of the present period is a for- 
ward movement, destined within the coming generation to renovate radically 
the rules and the practice under the rules.” 


Compare Funk v. United States, 290 U. 8. 371.. 
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The Council recommended a number of changes as to the admis- 
sion of certain types of evidence (see pps. 23-25) of which five were 
adopted by the legislature at its 1943 session as follows: 


. .. printed rules, ete., of public bodies and municipal ordinances and by-laws, 
Chapter 190, vital statistics, Chapter 228, declarations of deceased persons, 
Chapters 105 and 232; hospital records, Chapter 233.” 


There were two other recommendations in that report which have 
not yet been adopted. After further consideration and with the sup- 
port of two separate committees — one a committee of the Massa- 
chusetts Bar Association referred to in the 18th. Report, p. 22, and 
the other the Massachusetts Committee of the American Bar Asso- 
ciation, both committees consisting of experienced lawyers in active 
practice, we renew these two recommendations as follows: 


EVIDENCE OF REPUTATION AS TO CHARACTER 
DRAFT ACT 


“‘Whenever reputation is material, evidence of the reputation of a person at 
a relevant time in the community in which he then resided, or in a group with 
whom he then habitually associated in his work or business, is admissible.” 


As pointed out in that report (p. 23) we think this “would be an 
improvement over the existing law’ as now restricted (See Stock 
v. Delapenna, 217 Mass. 503). 


COMMERCIAL LISTS AND THE LIKE 


The draft on this subject submitted in the 18th. Report (p. 23) 
has been restudied, slightly revised, and is now recommended in the 
following form: 


DRAFT ACT 


“Statements of facts of general interest to persons engaged in an occupation 
contained in a list, register, periodical, book, or other compilation, issued to the 

public, shall be admissible as evidence of the truth of any fact so stated in the 
discretion of the court, if the court finds that the compilation is published for the 
use of persons engaged in that occupation and commonly is used and relied upon 
by them.” 


As stated in the 18th. Report, while this would apparently change 
the law in Massachusetts (see National Bank of Commerce v. City of 
New Bedford 175 Mass. 257), we see no reason why the court should 
not use information and reports which people engaged in a business 
rely on customarily outside of a courtroom. (See Virginia v. West 
Virginia 238 U. 8. 202, 212.) 
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PROBATIVE EFFECT OF RECORD OF DEATH 


By chapter 330 of the Acts of 1905 (now G. L. ec. III s. 70) hospi- 
tals were required ‘“‘to keep records of the treatment of the cases 
under their care and the medical history of the same.” By St. 1908 
c. 269 these records were made “admissible in evidence in the courts 
of the Commonwealth as to all matters therein contained.” This 
language was found to be too broad as it covered any hearsay state- 
ments which might be inserted and the statute was changed by St. 
1912 c. 442 s. 2 (now G. L. c. 233 s. 79), which provides that “Records 
kept by hospitals under section seventy of chapter one hundred and 
eleven shall be admissible as evidence in the courts of the Common- 
wealth so far as such records relate to the treatment and medical 
history of such cases, but nothing therein contained shall be admis- 
sible as evidence which has reference to the question of liability.” 

Meanwhile city and town clerks had been required for many years 
to record deaths. Until St. 1897 c. 444 §1 the record was to contain 
“the disease of which he died.” By that act the clause was changed 
to “the disease or cause of death.” During that period, and since, 
another statute (now G. L. c. 46s. 19) provided that the “record ... 
relative to a birth, marriage or death shall be prima facie evidence of 
the facts recorded.”’ A certificate of such a record — or a certificate 
of the copy of the record — required to be kept in the state secretary’s 
office — shall be admissible as evidence of such record.” 

In 1910 the required record was extended by St. 1910 c. 322 and 
the present language of G. L. c. 46 § 1 was inserted by adding to the 
words “disease or cause of death” the words “defined so that it can 
be classified under the international classification of causes of death.” 
The statute makes it the duty of the clerk to “receive or obtain and 
record” such information. The expressed purpose of this extended 
definition requirement is statistical classification and not a change in 
the rules of evidence, but it seems obvious that the need of a change 
in the evidence statute was overlooked and the result is that any- 
thing which a doctor, or a clerk, may insert in such a record of death 
has been held admissible although it would not be if inserted in a 
hospital record (see Dow v. U. S. Fidelity, etc. Co., 297 Mass. 34, 
Wolcott Exec. v. Summer 308 Mass. 413 and Caccomo’s Case 1944 
A.S. 771). We see no reason for any such difference and we believe 
the evidential use of death certificates should be subject to the same 
limitation as hospital records. 


Accordingly we recommend the following: 


DRAFT ACT 


The first sentence of section 19 of chapter 46 of the General Laws is hereby 
amended, by striking out the period after the word “recorded,” in line 3 of sec- 
tion 19, inserting a comma in place thereof, and adding, ‘‘but nothing contained 
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in the record of a death which has reference to the question of liability for the 
cause of death shall be admissible in evidence” so that the first sentence’ will read: 

“The record of the Town Clerk relative to a birth, marriage, or death shall be 
prima facie evidence of the facts recorded, but nothing contained in the record of 
a death which has reference to the question of liability for the cause of death shall 
be admissible in evidence.” 


REPORTS REQUESTED BY THE LEGISLATURE 

By various resolves the General Court of 1943 referred the subject 
matter of nine different measures to the Judicial Council, with a 
request for a report this year. All of these proposals were quoted or 
explained in our 19th. Report with some discussion of them for the 
information of the bench, the bar and the public and suggestions 
were invited in accordance with our practice in previous reports. The 
Council expresses its appreciation of a helpful report received from 
the Committee on the amendment of the Law of the Boston Bar 
Association and of suggestions from a number of individual mem- 
bers of the bar. 


We now report on the various subjects as follows: 


House 682 — CHARITABLE CONTRIBUTIONS BY GUARDIANS FROM 
SurpLus INCOME 


The “subject matter” of this bill was referred by Resolves, Chap. 6 
of 1943. As the jurisdiction involved has been exercised from time 
to time by the Probate Courts in Middlesex and Suffolk, and per- 
haps other counties, and as the authorities bearing on the subject do 
not appear to be generally known, or readily available, a study of 
them was printed in the 19th. Report pp. 9-16 for convenient refer- 
ence by the bench and bar. We expressed the opinion that the sub- 
ject was adequately covered by existing law and that “for the reasons 
stated no legislation on the subject is necessary or advisable.” We 
have received no suggestions to the contrary and we confirm that 
opinion and oppose the passage of House 682. 


House 965 — PENAuIzING “Fake”? Motor VEHICLE CLAIMS 
(Referred by Resolves Chap. 14) 


This was discussed in the 19th. Report, pp. 19-20. The statutes 
now provide a criminal penalty for fraudulent written documents in 
support of claims under a fire insurance policy. The bill proposed to 
extend this to a motor vehicle liability policy. The insurance com- 
missioner favored the general purpose of the bill to reduce fraudu- 
lent claims and thereby to reduce motor vehicle insurance rates — 
a purpose which has been the subject of public discussion ever since 
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the compulsory insurance law was adopted in 1925. As a person 
injured by an automobile does not claim under an insurance policy 
until he obtains a judgment against the insured and files a bill in 
equity to reach the insurance to satisfy the judgment, the com- 
missioner submitted to us an amendment of H. 965 to apply the 
penalty to a person making a fraudulent document “in connection 
with, or in support of, any claim, the liability for which is insured 
under any policy of liability insurance,” ete. 

We do not recommend either House 965 or the amendment pro- 
posed by the Commissioner. H. 965 would accomplish nothing for 
the reason pointed out by the Commissioner and the Commissioner’s 
amendment would make what seems to us an arbitrary distinction 
between motor car frauds relating to insured and uninsured cars. 
We see no reason for a penalty based on the existence of liability 
insurance. The conditions seem to us to differ from those under a 
fire insurance policy. 

The question, as we see it, is whether a specified penalty for a 
fraudulent document in support of any motor vehicle accident claim 
will reduce motor vehicle frauds. We doubt it and consider the con- 
stant tendency to create more crimes, when we have too many al- 
ready, is a mistake. The criminal law now covers such things as 
conspiracy to defraud. Accordingly we do not recommend any 
legislation, but, if it is to be considered, we believe it should apply to 
any motor vehicle accident fraud regardless of the existence, or non- 
existence, of liability insurance. 


House 72— Notice or INJury Causep By DeEFeEecT IN Ways 
(Referred by Resolves Chap. 31) 


This subject was discussed in the 19th. Report, pp. 20-21. The 
present statute and its history were explained and we now repeat 
the conclusion there stated that we believe the present statute a 
salutary one and do not favor House Bill No. 72. 


House 1116— To ExTEND THE Score or CompuLsory Moror 
VEHICLE LIABILITY INSURANCE TO CovER ‘‘UsE — WITHOUT THE 
EXPpREss OR IMPLIED CONSENT’ 


(Referred by Resolves Chap. 11) 


This bill was explained and discussed in the 19th. Report, pp. 
21-22, and we reported our opinion that the proposal was “unneces- 
sary and unwise.” We have received no suggestions to the contrary 
and see no reason for altering the opinions thus expressed. 
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Senate Bill 168— ReLativE To FoRECLOSURE OF MORTGAGES 
(Referred by Resolves Chap. 5) 


This bill was discussed in the 19th. Report, pp. 16-18, and for the 
reasons there stated we concluded that the bill ‘would do more harm 
than good and, therefore, we oppose the bill.”” We have received a 
memorandum in support of the bill from the petitioner, Mr. Metzer 
of Springfield, but we do not agree with it and we now confirm our 
opposition to the bill. 


DEFICIENCY SUITS AFTER MORTGAGE FORECLOSURE 
SALES — HOUSE 1417 


This bill was printed in our 19th. Report with a brief discussion, 
of the occasional harsh results of the present law, references to cer- 
tain cases and recent discussions and a request for suggestions. The 
bill would amend: G. L. (Ter. Ed.) C. 231 by inserting after Section 
95 a new Section 95A as follows: 


“Tn an action upon a promissory note secured by a mortgage of real estate if the 
mortgage has been foreclosed by a sale of the real estate under a power of sale 
contained in said mortgage, at which sale, the mortgagee or its agent or a party 
acting as a straw, so called, for the mortgagee was the purchaser, the defendant 
may introduce, on the issue of damages, evidence of the fair market value of the 
mortgaged real estate at the date of said sale. Said market value, if found to be 
greater in amount than the amount of the proceeds of said sale, shall be credited 
to the defendant against the amount found due on said note, in lieu of the amount 
of the proceeds of said foreclosure sale.” 


Under the present law, if the conditions of the sale as set forth in 
the mortgage and controlled by statute are complied with, and there 
is no fraud, and the mortgagee exercises good faith, the obtaining of 
an inadequate price is no defense to an action on the mortgage note 
for the deficiency. Neither is it sufficient ground for setting aside 
the sale. 

The proposed bill is adapted from the provision in the New York 
Emergency Law (§1083 —ss of the Civil Practice Act) originally 
passed in 1933 as a temporary act extended from time to time to 
July 1, 1945, which allows the fair market value of the property to 
be considered in mitigation of damages for the deficiency. It is obvi- 
ous that such a statute would be favorable to mortgagors. As to 
mortgagees in New York the natural effect of the act is described in 
answer to inquiry as follows: 


“If a mortgagee desires to obtain a deficiency judgment he must institute a 
proceeding requiring him to retain real estate experts to testify as to the market 
value of the property. This involves expense and when considered in connection 
with the speculative nature of the outcome of the proceeding, the tendency is for 
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mortgagees not to prosecute proceedings to obtain a deficiency judgment. Aside 
from this element, however, the mortgaged property on a resale seldom brings a 
price approaching the amount of the indebtedness owed by the mortgagor. 
Accordingly, the statutes are a hardship upon the mortgagee, particularly as they 
do not take into consideration the financial ability of obligors to pay their 
indebtedness.” 


THE REPORT OF THE SPECIAL COMMISSION OF 1935 


This whole subject was referred to the former Commissioner of 
Banks — Henry H. Pierce — as special commissioner by Resolves 
of 1935 Chapter 55. The Commissioner, as explained in his report 
(House 1550 of 1936), secured the assistance of a public spirited ad- 
visory Committee consisting of: — Mr. Joseph P. Manning, treas- 
urer and director of Joseph P. Manning & Co., Boston; president of 
trustees, Boston City Hospital; director or trustee in several other 
corporations and institutions. 

Mr. Jeremiah J. Higgins, builder and realtor; president of the 
House Co-operative Bank, Worcester. 

Mr. Ernest A. Johnson, secretary and treasurer, Building Trades 
Council of Boston and vicinity; vice-president, Boston Building 
Congress; public trustee, Boston Elevated Railway Company. 

Mr. Robert B. McGaw, president, Hampden Savings Bank, 
Springfield. 

The thorough nature of that investigation appears in the report 
and the summaries of the information obtained from the answers to a 
questionnaire sent to savings banks, trust companies, co-operative 
banks and other institutions and referred to in the report, have been 
placed at the service of the Council by the present Commissioner of 
Banks. The substance of the summaries appears in the report — 
extended extracts from which are reprinted later in this report. 
That investigation was made in the midst of the depression. As 
pointed out in our 19th. Report, in the discussion of another bill, 
the practice in New England in regard to mortgage deeds and fore- 
closures has differed from that of the rest of the country for almost a 
century. We have used the convenient power of sale form of mort- 
gage which does not require court proceedings for foreclosure (except 
under the recent soldiers and sailors relief act). There are three 
classes of persons whom the law of mortgages seeks to protect be- 
sides protecting the public interest in the desirability of sound 
mortgage loans. Those classes are the mortgagors, the mortgagees 
and those represented by mortgagees such as savings bank depositors 
who represent thrift in the community — the persons sometimes 
accurately described as ‘“‘the forgotten men.” 

After considering the matter from these three points of view, as did 
the gentlemen who made the previous study referred to, although 
realizing as pointed out in the 19th. Report, that the law on this sub- 
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ject, as on other subjects, sometimes produces harsh results, we do 
not recommend the passage of H. 1417 above quoted. In our judg- 
ment it would, on the whole, do more harm than good. In the report 
referred to, Commissioner Pierce stated that he had promulgated the 
following recommendation to “all the banks of the Commonwealth 
under his supervision.” 


“T recommend that in connection with the foreclosure of every mortgage all 
banks make a sincere effort to determine the value of the property mortgaged, 
and if such value is not sufficient to satisfy the mortgage debt, that the deficiency 
established pursuant to a foreclosure be based upon such fairly determined value 
in relation to the entire mortgage debt, including interest, taxes, and other muni- 
cipal charges.” 


We believe the practice thus recommended to be sound, but we do 
not think honest mortgagees should be subjected to the added burden 
of expert witnesses, etc. It is not in our opinion in the public interest 
that mortgage loans should be made more difficult to obtain in these 
days by added burdens on the mortgage. We also think the proposed 
act might invite premature suits. 


“Tur Duty or MorRTGAGEES TO MORTGAGORS”’ 


Resolves Chapter 8 quoted in full on page 16 of the 19th. Report 
in addition to requesting a report on the subject matter of H. 1417 
also requested the Council “to investigate in general the duty of 
mortgagees to mortgagors of real estate in regard to foreclosure sales”’ 
and report the conclusions. 

The whole mortgage situation was carefully studied and fully 
reported on as already stated in House Document 1550 of 1936. One 
of the recommendations in that report was adopted as a temporary 
emergency measure by St. 1936, Chapter 191 and extended to De- 
cember 1, 1945, by St. 1941 Chapter 40. 


Recommendation 


We think that act might well be further extended for another 
three-year period. 

Another recommendation in that report was to shorten the limita- 
tion period for deficiency suits to one year from the foreclosure sale. 
We think one year too short a time. 


Recommendation 


We recommend, however, that the time should be shortened to 
two years. 
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Notice TO MorTGAGORS AND OTHERS LIABLE ON MortTGAGE NOTE 


The report referred to contained a third recommendation as 
follows: 


“It was brought out by evidence presented at the hearings that the present 
statute, requiring only the newspaper publication of a foreclosure notice, is 
inadequate, as in many instances some or all obligors on mortgage notes did not 
know of the actual foreclosure until some time subsequent to the completion of 
the foreclosure sale. 

“Tn the opinion of the Commissioner this source of complaint may be remedied 
by providing for the sending of notice of the intention to foreclose to all parties 
appearing liable on the mortgage note in addition to the customary newspaper 
publications, this notice to be sent by registered mail by the holder of the mort- 
gage note and mortgage. To avoid the contention that this additional require- 
ment might interfere with the universally recognized simplicity of Massachusetts 
foreclosure processes, or might add confusion to recording titles, it could be pro- 

* vided by law that the recording of an affidavit of the sending of such notice would 
have the evidentiary value which now obtains in the case of the customary 
recorded affidavit of foreclosure sale.” 


We do not agree with this suggestion. We think it would compli- 
cate matters in addition to increasing the number of papers for copy- 
ing and permanent storage at public expense in the registry of deeds. 
But we do believe that the Commissioner’s suggestion of notice before 
foreclosure, not as a condition precedent to foreclosure, but as a con- 
dition precedent to a suit for deficiency, is a reasonable requirement 
which may avoid harsh results. 


Recommendation 


Accordingly, we recommend such a requirement which, in our 
opinion, falls within the category of a ‘“‘procedural” change, like a 
statute of limitations, and may, therefore, be applied to the remedy 
for non-payment on existing, as well as future, mortgage notes. 


SomE MISCONCEPTIONS ABOUT THE RELATION OF MORTGAGEE 
AND MORTGAGOR 


There are several misconceptions as to this relation naturally 
suggested in hard cases in times of depression but inconsistent with 
any sound policy of the law on the subject. These were discussed in 
the report referred to but they still persist. The first is that under 
the Massachusetts Statutes G. L. C. 168 §54, “loan secured by 
mortgage’ by a savings bank is not really a borrowing by the mort- 
gagor partly on his own credit but merely an “investment”’ by the 
bank in real estate within the specified percentage of “the value of 
the premises to be mortgaged” authorized by the statute. This is 
neither the law nor the fact as to the more careful institutions which 
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loan money on first mortgages. This matter was discussed in the 
report referred to as follows: 


“Several persons appearing at the hearings expressed the view that the re- 
sponsibility of the signers of mortgage notes for a deficiency should be entirely 
eliminated on the theory that all real estate loans are made primarily upon the 
value of property mortgaged, and that little consideration, if any, is given to the 
financial worth of the signers of the notes. While this point may be strongly 
argued, serious consideration must be given to the effect in the mortgage market 
if such responsibility should be disturbed. It would appear evident that the mak- 
ing of a mortgage loan based solely on the value of the property would detract 
from the desirability of mortgage loans, and would restrict the amount of funds 
which would be loaned on individual properties and generally retard the free 
flow of money into investments in mortgages as has been the experience in the 
past. The investment of money in sound first mortgages must be continued, and 
any change which would make such investments less attractive would not be 
constructive. 

“In the past and at the present time the loaning on real estate has been com- 
paratively liberal because the responsibility and standing of the borrower have 
been taken into consideration, and thousands upon thousands of mdividuals have 
been able to acquire and ultimately own their own homes through this liberality. 
As an example, our co-operative banks are allowed to loan 80 per cent of the 
appraised valuation. If there is to be no responsibility upon the signer of the 
note, and every mortgage loan were merely a pledge, then the percentage which 
could be borrowed against the value of the property would be greatly diminished 
and there would necessarily result a curtailment of loaning to deserving people. 
It goes without saying that the greater the responsibility and standing of a bor- 
rower, the higher the percentage of loaning which could be made against property; 
without that, the lower the percentage which could be loaned. 

“In addition to these considerations, it is well to bear in mind that neglect, 
destruction and abandonment of property seldom if ever obtain where an obliga- 
tion and responsibility attach to the signer of the note and mortgage thereon, 
and that neglect and abandonment of property affect the values of every parcel of 
adjoining property and the neighborhood in general. It is worthy to mention that 
the Federal Housing Administration requires a thorough investigation and study 
as to the ability and responsibility of the mortgagor prior to the insuring of such 
mortgages. 

“The Commissioner is of the opinion that it is inadvisable to propose any legisla- 
tion changing the present statutes as they relate to responsibility of the makers, 
endorsers or guarantors of mortgage notes.” 


We agree with that statement. If the parties intend a “loan” 
based solely on the property as security, it is easy to carry out that 
intention as has been commonly done in the past, but, probably, less 
frequently, during the period of uncertain values in recent years. 

Another idea rising from the depression was discussed in the report 
by the Commissioner as follows: 


“There were some suggestions made at the hearings that mortgagees should 
share losses with the mortgagors. It is fundamental that no lender of money 








? 





P.D. 144 REPORT 49 


should be asked to share losses with a borrower who expects to make a profit or 
to receive the benefit of the borrowing. In this connection it is essential to state 
that during the last three years state banks and insurance companies have charged 
off substantial amounts as a result of mortgage foreclosures.” 


This passage should be remembered in all the discussions of 
mortgage law. 

At the conclusion of his report, after referring to his effort to make 
his study exhaustive and to his conferences “with eminent author- 
ities on mortgages and real estate” the Commissioner said: 


“The result of these studies and conferences clearly demonstrated that gen- 
erally the laws of this Commonwealth relative to the investment of funds in 
mortgages and to the legal remedies available are fair, sound and of mutual bene- 
fit to borrower and lender, . . .”’ 


We agree with that statement and recommend no changes other 
than those already explained herein. Accordingly we recommend 
the following draft acts. 


DRAFT ACT NO. i 


Section two of chapter one hundred and ninety-one of the acts of nineteen hun- 
dred and thirty-six, as most recently amended by chapter forty of the acts of 
nineteen hundred and forty-one, is hereby further amended by striking out, in 
the third line, the word “forty-five” and inserting as follows in place thereof the 
word : — forty-eight — so as to read as follows: Section 2. This act shall become 
inoperative after December thirty-first, nineteen hundred and forty-eight, but 
this section shall not affect any mortgage taken under section one on or before 
said date. 


DRAFT ACT NO. 2 


Chapter 244 of the General Laws is hereby amended by inserting after section 
17 thereof the following new sections. 


Section 17A — Actions on mortgage notes whether witnessed or not, or other 
obligations to pay a debt secured by mortgage on real estate, to recover judg- 
ments for deficiencies after foreclosure by sale under a power contained in the 
mortgage and actions on mortgage notes whether witnessed or not or on other 
obligations to pay a debt secured by mortgage of real estate, to secure the amount 
due thereon after the foreclosure of a prior mortgage shall be commenced within 
two years from the date of the foreclosure sale or if the principal of the note or 
other obligation does not become payable until after a foreclosure sale then within 
two years from the time the cause of action for the principal accrues. 

Such actions in cases where the foreclosure sale shall have occurred, or the 
cause of action shall have accrued prior to the effective date of this act shall be 
commenced within two years of such effective date. Nothing in this act shall 
extend any other period of limitation. 

Section 17B — An action for a deficiency on a note or other obligation secured 


by mortgage on real estate shall be subject to a further provision as follows — 
beginning six months after the effective date of this act no action for a deficiency 
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shall be brought by the holder of the mortgage note or obligation after a fore- C 
closure sale by him taking place after said effective date unless, as a condition 
precedent to such suit, a notice in writing of the mortgagee’s intention to fore- 
close the mortgage has been mailed postage prepaid by registered mail with return 
receipt requested, to the defendant sought to be charged with the deficiency to 
the last address then known to the mortgagee, together with a warning of liability 
for the deficiency, in substantially the form below not less than twenty-one days 
before the date of the sale under the power in the mortgage and an affidavit signed st 
and sworn to, within 30 days after the foreclosure sale of the mailing of such notice. te 
Such affidavit within the time specified shall be prima facie evidence of the mailing di 
of such notice. The affidavit shall be in substantially the following form. 

Notice of Intention to Foreclose and of Deficiency After Foreclosure of Mortgage 
TOA: 8. Street 
You are hereby notified, in accordance with the statute, of my intention, 
on or after , to foreclose by sale under power of sale for 
breach of condition, the mortgage held by me on property on Street in 
in the County of dated and recorded 
with deeds Book page to secure a note (or other obliga- 
tion) signed by you, for the whole, or part, of which you may be liable to me in 
case of a deficiency in the proceeds of the foreclosure sale. 
Yours very truly, 
C. D. Holder of said mortgage. 
Ww 
Affidavit C 
I hereby certify that on the day of 19 I mailed by registered 0) 
mail postage prepaid and return receipt requested, the notice, a copy of which st 
appears below, directed to the persons or person at the addresses therein named 
which were the last addresses of such persons known to me at the time of mailing. t¢ 
(Here insert copy) r 
Signed and sworn to before N 
me this day of o 
eo ate 00 Geb hon cea 
tl 
Section 17C re 
The provisions of Section 17A and 17B shall not be waived and any agreement 
to waive them or covenant not to rely upon them made before suit is commenced la 
shall be void. f 
Note = 
As to this section 17C compare G. L. (Ter. Ed.) chapter 231 Section 13A which 
bars waiver of service of process and agreements to confess judgment in negotiable 
instruments in Massachusetts. 
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Computsory Motor VEHICLE INSURANCE AGAINST PROPERTY 
DAMAGE AND REGULATION OF OPERATION OF CaRsS BY NON- 
RESIDENTS — REPORT OF COMMISSION ON INTERSTATE COOPERA- 
TION AND BILL RECOMMENDED BY THAT COMMISSION—(HOUSE 
1275) 


By Resolves Chapter 11 the report of the Commission on Inter- 
state Cooperation and the bill therein recommended was referred 
to the Council with a request for a report in 1944. The report after 
discussing the subject contains the following recommendations. 


“1. That our present automobile insurance law be amended so as to make 
insurance against liability for property damage in excess of $50 compulsory for 
both Massachusetts and out-of-state operators, for the latter after an interval of 
thirty days’ operation, and to require reports of all accidents causing property 
damage. 

“2. That our law be further amended to require security or evidence of finan- 
cia] responsibility on the part of operators from other States who become involved 
in motor vehicle accidents in this Commonwealth prior to the end of the thirty- 
day period of operation, after which the requirement that they carry insurance 
against property damage would apply to them. 


A bill to carry out these recommendations is annexed to the report. 

These recommendations were printed in our 19th. Report (p. 23) 
with a request for suggestions and reservation of discussion. The 
Commission on Interstate Cooperation rests its recommendations 
on its report (House 1275) without further comment, as we under- 
stand from its secretary. 

It appears from the commission’s report that the subject referred 
to it by the legislature by joint order of both houses related pri- 
marily to non-resident cars and operators, and the protection of 
Massachusetts’ citizens and that the proposal arose from complaints 
of Massachusetts operators that in case of accidents in adjoining states 
they were subjected to insurance requirements greater than those 
required by Massachusetts for non-residents. 

Massachusetts is the only state having a compulsory insurance 
law requiring insurance as a condition of registration of a car. The 
financial responsibility laws of other states are described by the com- 
mission in its report — (pps. 9-10). 


“The New Hampshire laws appears to be typical of the safety responsibility 
laws in force in neighboring States. This law does not require insurance before 
registration, but does require proof of financial responsibility in case of the con- 
viction of a motor vehicle operator or owner for a violation of provisions of the 
motor vehicle law or when the operator or owner is involved in a motor vehicle 
accident causing personal injury or death, or damage to property apparently 
exceeding $25. Such accidents must be reporsed to the Motor Vehicle Depart- 
ment. Unless such proof is given, the operator’s license of the offender is to be 
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suspended and also the registration certificates of any motor vehicle registered 
in his name, or the registration certificates of the owner of the motor vehicle 
involved in the accident, until security is given sufficient to satisfy any judgment 
for damages that may be recovered, and until the owner or operator shall give 
and maintain proof of financial responsibility in the future. Under laws of this 
type insurance rates are fixed by private companies and not by public authority, 
both for personal injury and for property damage. In order to be adequately 
insured under such a law, an out-of-state operator must have extra-territorial 
insurance coverage for both personal injury and property damage.” 


Other states have similar laws with variations of detail. The Com- 
mission points out (pp. 9-10) that under G. L. C. 90 §22A (inserted 
in 1932) the registrar may suspend the operating of vehicles by a 
person who does not pay a judgment for property damage within 
60 days. The former registrar of motor vehicles is quoted in the 
report to the effect that the New Hampshire requirement is ‘‘a great 
hardship to motorists of Massachusetts operating in New Hamp- 
shire who are involved in accidents and who hold no property dam- 
age insurance” (see p. 13). The commission continues: 


“It is evident that under the laws of neighboring States no motor vehicle 
operator or owner is obliged to provide insurance or security until after he has 
been involved in an accident. Consequently out-of-state motorists involved in 
accidents in Massachusetts are found in many instances not to be carrying prop- 
erty damage insurance, so that the other party to the collision may find himself 
with no remedy unless he can obtain judgment and an execution ina civil proceed- 
ing, and then he may be obliged to bring suit on his judgment in the State from 
which the offending motorist has come. The compulsory insurance law of Massa- 
chusetts requires out-of-state motorists operating in this Commonwealth more 
than thirty days in a year to insure against liability for personal injury, but it 
does not require property damage insurance, and it is probable that very few of 
the out-of-state motorists who become involved in accidents in Massachusetts 
have insured under the thirty-day provision. It appears to us that this provision 
is not readily enforceable, and that owners of many out-of-state motor vehicles 
operated in Massachusetts must have failed to comply with it. Thus there is 
apparently no discrimination against motorists from Massachusetts in surround- 
ing States, but motorists from these and other States have advantages, under our 
present laws, over Massachusetts motorists when operating on our highways. It 
is fair that this inequitable situation should be corrected. Nevertheless, if we 
require operators from other States to furnish security against liability for both 
personal injury and property damage, and continue to require from Massachu- 
setts operators only insurance against personal injury, such an arrangement will 
at once be attacked as discrimination, and may be open to legal and constitu- 
tional objections. 

“If we are to impose responsibility for property damage upon out-of-state 
operators of motor vehicles who become involved in accidents in Massachusetts 
it is necessary and logical to impose such responsibility upon Massachusetts 
operators. Two methods of doing this are open. The first would be to add to our 
compulsory insurance law a provision requiring insurance against liability for 
property damage, and making this applicable to all operators driving on the high- 
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ways of the Commonwealth. The second would be to repeal the existing com- 
pulsory automobile insurance law and substitute a financial responsibility or 
safety responsibility act. This second course would be a reversal of an established 
policy of the Commonwealth and would, we believe, encounter so much opposi- 
tion as to have no chance of adoption by the General Court. The Registrar of 
Motor Vehicles in particular is strongly opposed to such a change. On the other 
hand, making property damage insurance compulsory has several arguments in 
its favor. 

“In the first place, many more motor vehicle accidents result in damage to 
property, usually one or more of the vehicles involved, than in personal injury. 
The likelihood of liability for property damage is so great that many Massa- 
chusetts operators, possibly a majority, already carry property damage insurance. 
In order to provide protection to all operators against the possibility of serious 
loss, all should be required to insure against this liability. Under the statutory 
provision cited on pages 8, 9, there is already a legal pressure favoring insurance 
against property damage. In order to exert this pressure, however, the party or 
parties not at fault in a motor vehicle accident must undergo the troublesome 
and often expensive experience of court proceedings in order to obtain a judgment 
that can be enforced against the offending party. This requirement is likely to 
be a serious, if not prohibitive obstacle to redress for the injured party, and if it is 
met successfully, the judgment and costs increase the burden upon the party 
found responsible. Court proceedings are therefore an unsatisfactory remedy to 
all concerned. Any operator is much safer to be insured than to run the risk of a 
heavy judgment in a court proceeding for damages, even though many people 
will sustain a severe loss rather than undertake to obtain redress through the 
delays and difficulties of legal procedure. 

“Another argument in favor of requiring insurance against property damage is 
the comparatively small expense entailed. At rates fixed by liability insurance 
companies, the yearly cost of such insurance in Massachusetts ranges from $9 in 
the lowest rated territories to $23 in the highest. In New Hampshire the highest 
annual rate is $10, and in Maine, $11. Whether rates fixed by the Insurance 
Commissioner would be higher or lower than those now in force in this Common- 
wealth can hardly be predicted, but the probability is that the rates might be 
somewhat lower if the requirement to carry such insurance were universal, and 
that the range from the lowest to the highest rate might be less than it is under 
present conditions. 

“It may be argued that it will be a hardship upon motor vehicle operators to 
impose this additional expense upon them. Under existing conditions, however, 
the hardship is imposed upon innocent parties who suffer loss in motor vehicle 
accidents without a fair prospect of redress. It should also be remembered that 
a large percentage of operators already carry insurance against property damage 
as a wise precaution, and that expense to these operators is more likely to be 
lessened than to be increased. We suspect that operators who are not now in- 
sured against property damage are most likely to be careless in operating their 
vehicles and to cause a larger percentage of accidents in proportion to their num- 
bers than the operators who are insured. We believe that the arguments in favor 
of compulsory property damage insurance outweigh those against it. 

“As we have already stated, our present law requires insurance against liability 
for personal injury to be carried by out-of-state operators who drive in Massa- 
chusetts more than thirty days in a year. This provision would require amend- 
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ment to specify property damage insurance also, if such insurance by Massa- 
chusetts operators is to be compulsory. But that would not be enough. No 
thirty-day grace period is granted to out-of-state operators by the financial 
responsibility laws of neighboring States, and the great majority of out-of-state 
vehicles involved in accidents have been driven in this Commonwealth less than 
thirty days in a year. It appears that in order to equalize the situation com- 
pletely, some such addition to the General Laws as was embodied in Senate, 
No. 755, will need to be made. Once insurance against property damage is made 
compulsory, such an enactment as Senate, No. 755, will not constitute discrim- 
ination against operators from other States.” 


DISCUSSION OF THE REPORT ABOVE QUOTED 


First. As To CompuLSORY PROPERTY DAMAGE INSURANCE 
FOR RESIDENTS 


The matter of “compulsory security” for non-resident cars and 
the question of compulsory property damage insurance were dis- 
cussed in 1928 by the Judicial Council in its 4th. Report (pps. 42-48). 
That report was referred to the special Commission on the Motor 
Vehicle law in 1929, which reported as follows on ‘Property Dam- 
age” (see p. 108): 


“The Judicial Council suggested the extension of our present law to require 
insurance against property damage. The opinions of experienced men differ so 
much on this question, however, that we are not satisfied that it is advisable to 
extend the law to property damage at this time.” 


That commission also said: 


“There was, and is, a common impression that our present insurance law was 
adopted as a safety measure. It was not. It was recommended and adopted, 
primarily, to provide indemnity for injured persons from irresponsible car owners 
who did not carry insurance.” (See Senate 280 of 1930, pp. 10-11.) 


In the report of the commission on Interstate Cooperation quoted 
above and referred to us, that commission suggests a new ground of 
state compulsion — the policy of requiring Massachusetts car owners 
to protect not only others but themselves. The commission says, 
“In order to provide protection to all operators, against the pos- 
sibility of serious loss, all should be required to insure against this 
liability.” 

We do not subscribe to that statement as a reason for compulsory 
property damage insurance. We believe the only justification of 
compulsory insurance is protection of the injured persons. 


RECOMMENDATION 


As there is a good deal of compulsion in government, in these days, 
we think it wiser not to increase it in the manner suggested by the 
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Commission on Interstate Cooperation and for this reason we do 
not recommend compulsory property damage insurance for residents 
of Massachusetts as a condition of original registration. 


Second. Non-REsIDENT Cars 


A. We respectfully question the statement of the commission that 
a discrimination between Massachusetts operators and out-of-state 
operators in the matter of property damage insurance would be 
“open to legal and constitutional objections.” We believe there are 
no such objections to reasonable discriminations based on reasonable 
grounds in this matter. Ever since the passage by Congress of the 
Federal Motor Carrier act, we believe such reasonable discrimina- 
tions of detail based on reasonable grounds are within the “police 
power’ of the state as explained in the unanimous opinion of the 
Supreme Court in Apger v. N. Y., N. H. & Hartford R.R. Co., 310 
Mass. 495. The question seems to be, therefore, what is a reasonable 
practicable requirement for non-resident cars and the question 
whether a similar requirement should be applied to Massachusetts 
cars is a separate question not of law but of policy in view of the 
difficulty of collecting a judgment against a non-resident who has no 
property in Massachusetts. (Cf. opinion of Chief Justice Rugg in 
Pawloski v. Hess 250 Mass. 22.) 


B. We think it a mistake to say that there is discrimination 
against Massachusetts drivers in other states. 

Massachusetts is a central point for much of the through traffic 
not only between northern and southern New England but between 
all New England and the rest of the country. As Massachusetts is 
the only state in the Union having compulsory insurance “reci- 
procity” between states as a matter of comity is possible only to a 
limited degree and this has been accomplished thus far without un- 
reasonably interfering with interstate traffic by the annual thirty- 
day privilege of a non-resident to drive in Massachusetts without 
insurance. Massachusetts residents, however, have an unlimited 
privilege to drive without insurance in all other states provided they 
do not get into accidents. As we see it, therefore, there is no dis- 
criminatory hardship on Massachusetts drivers in other states but, 
on the contrary, the Massachusetts drivers have greater privileges in 
other states than we give non-residents. In our opinion, therefore, 
the question presented by “the subject matter” of House 1275 (on 
which we were asked to report, by Resolves, Chapter 11) is not pro- 
tection of Massachusetts drivers in other states but whether there 
should be further protection for Massachusetts residents whose 
property is damaged in Massachusetts by non-resident drivers. 

On this point a modified draft of a plan recommended by the 
Judicial Council in its 4th. Report (already referred to) may improve 
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the non-resident situation in a reasonable, legal and constitutional 
manner as well as balancing the “reciprocal” interstate situation and 
providing a practical inducement for more voluntary insurance. 

Our statutes now provide by G. L. (Ter. Ed. chap. 90 Sec. 3A) 
that driving on a Massachusetts highway subjects a non-resident 
operator or car owner to service of process on the registrar as agent. 
If a non-resident operator has property in Massachusetts it is sub- 
ject to attachment and execution in a suit brought here. But if a 
non-resident has no property here, although he may have elsewhere, 
while he may be sued by service on the registrar there is no security 
here unless the man carries insurance as many, of course, do. 

Approaching this situation not from the point of view of Massa- 
chusetts drivers in other states but from that of Massachusetts vic- 
tims of non-resident drivers in Massachusetts, the Judicial Council, 
in its 4th. Report in 1928 (p. 42) said “our law . . . may well be sup- 
plemented by a plan suggested by the New Hampshire experiment.” 
They then suggested a proceeding which resembled in substance 
what is known in our practice as a “bill to reach and apply” or 
“equitable attachment”’ of property. 

We submit for consideration a modified form of that plan which 
resembles the New Hampshire law, already described, of security 
after an accident, but in a less absolute form than the New Hamp- 
shire law as it provides that the court shall consider the circumstances 
and the ability of the insured non-resident to furnish such security 
before suspending his right to drive on Massachusetts highways. 
We suggest the following draft: 


DRAFT ACT 


To Require Security FoR DaMAGEs CausED BY Moror VEHICLES OF 
NON-RESIDENTS 


Chapter 90 of the General Laws as appearing in the Tercentenary Edition 


hereby amended by inserting a new section as follows: 
Sec. . An action at law against a non-resident for damages to property or 


for the death or bodily injury to any person resulting from an accident in Massa- 
chusetts in which one or more motor vehicles are involved may be begun in a 
District Court or in the Superior Court by a writ accompanied by a petition for 
an order to the defendant to furnish forthwith such security for such amount as 
the court shall find reasonable after summary hearing to satisfy within sixty days 
after a final judgment in such action a reasonable amount of damages not in excess 
of $5,000 for a single injury or death or $1,000 for damage to property. The court 
shall accept as sufficient security a certificate as defined in Sec. 34A or the pro- 
duction of an extra-territorial insurance policy in a company authorized to do 
business in Massachusetts covering the probable amount of damages in Massa- 
chusetts found on summary hearing as aforesaid. 

The petition shall state the facts and if the court upon inquiry after reasonable 
notice finds that such accident was probably due to the negligence of the de- 
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fendant the court may order the defendant to furnish forthwith such security as 
it may find reasonable under the circumstances and may order that until such 
security is furnished the right of the defendant or of anyone employed or author- 
ized by him to operate a motor vehicle belonging to him in this Commonwealth 
be suspended. Service of the writ with a copy of the petition upon the defendant 
or upon the Registrar of motor vehicles under Sec. 3A of this chapter shall be 
made not less than 00 days before the return date or as the court may by special 
order direct and if an order for security is issued on default it shall be subject to 
modification at the discretion of the court as justice may require. 


UNIFORM VETERANS GUARDIANSHIP BILL (S. 283) 


This bill of twenty-four sections was referred to the Judicial 
Council with a request for a report by Resolves of 1943, C. 5. It was 
prepared by the National Conference of Commissioners on State 
laws in co-operation with Federal authorities and recommended for 
all the states with the approval of the American Bar Association as 
stated in our 19th. Report, p. 23, which called attention to certain 
provisions in the bill, and requested suggestions in regard to it. The 
Council held a conference with Mr. Welch, chief counsel for the 
Veteran’s Bureau, Dr. Perkins of the Massachusetts Department of 
Mental Health, and Mr. Willard B. Luther, one of the Massachu- 
setts commissioners on uniform state laws at which the bill was 
thoroughly discussed, and the Council has also had the benefit of 
memoranda prepared by Mr. Welch and by Dr. Perkins (who was 
opposed to the bill and especially to Section 18) as pointed out in 
our 19th. Report, p. 24. 

Section 2 of the proposed act, making the Veterans Administration 
a party “in interest’ in guardianship of veterans, is already pro- 
vided for by G. L. Chap. 201, See. 2. 

As to the rest of the bill, with the exception of Section 18, we do 
not believe that it is either necessary or advisable because we be- 


-lieve the present Massachusetts laws as to guardianship provide all 


the protection necessary for the interest of the veterans, and for the 
reasonable administration of the affairs of the veterans. We believe 
our guardianship laws, particularly in regard to insane persons, pro- 
vide more ample protection than those in many other states. While 
we do not doubt that the proposed law may be helpful in some of 
the other states, where the interests of veterans are less fully pro- 
tected than in Massachusetts, we do not believe in changing, and, 
therefore, complicating our statute book merely for the sake of uni- 
formity of language, and we believe some of the sections in the pro- 
posed bill would, as a matter of substance, be changes for the worse 
in Massachusetts. 

As to the disputed Section 18 which provides that an insane vet- 
eran, when committed, shall be committed to the Veteran’s Admin- 
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istration and that a decree of another American jurisdiction, thus 
committing, shall be ‘sufficient authority for any Massachusetts 
hospital without a new hearing and decree by a Massachusetts 
court, we believe that this section is a reasonable one to facilitate 
the administration of the Veterans’ Bureau in the interest of veterans 
and of the public service throughout the country. 

The “prefatory note” of the National Conference (see hand book 
of 1942) contains the following statement in regard to Section 18. 


“Because of the necessity for transfer from one institution to another depend- 
ing upon the type of affliction and availability of treatment therefor, and because 
of possible lack of sufficient facilities in a given area it is believed advisable to 
authorize the commitment to the “Veterans Administration or other agency of 
the United States Government”’ instead of to a specifically named hospital. It 
will be understood that the Veterans Administration operates numerous hospitals 
in various parts of the Nation and also that other Departments of the Federal 
Government operate hospitals (e.g., Public Health Service, War Department, 
Navy Department). Appropriate provision is also made in Section 18 for trans- 
fer of eligible patients from State to Federal institutions with certain restrictions 
in the event that the individual shall have been charged with a criminal offense. 

“Section 18 also provides that an order of commitment by a court of competent 
jurisdiction of another State committing a patient to the Veterans Administration 
or other Federal agency ‘shall have the same force and effect as to such person 
while in this State as in the State in which is situated the court entering such 
* * * order.’ This is necessary or at least desirable in order to take care of trans- 
fers between hospitals in different States and avoid the detrimental effect on the 
patient of new commitment proceedings in the second State and the expense inci- 
dent thereto. This provision has also been enacted in several States and it will 
readily be seen that if enacted generally it will greatly facilitate the proper hospi- 
talization of veterans in appropriate institutions according to the type of their 
affiiction.” 


While we recommend the adoption of the provisions printed below 
from the proposed Uniform Act referred to us, in order to give the 
Veterans’ Administration the authority to transfer veterans, who 
have been committed, from one institution to another in different 
parts of the country for reasons already explained, we are not con- 
vinced that our Massachusetts standards of care should be omitted 
from this act. Accordingly, we have inserted in the following draft 
the words printed in italics. If it is determined that some enabling 
act should be passed, the question is squarely presented whether 
these words should be inserted in the light of this report which 
focusses attention on their significance. The possibility that the 
standards in the italicized words may be, of necessity, advisory, or 
expected, standards, rather than legal conditions, because of the 
transfer of control to the Federal agency, does not affect our recom- 
mendation that they be inserted. 
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1US Drart Act As TO VETERANS GUARDIANSHIP AND THE COMMITMENT OF VETERANS 


tts , ELIGIBLE FOR CARE OR TREATMENT OF THE VETERANS’ ADMINISTRATION OF 
tts THE UNITED STaTES 

ate (Certain words printed in italics are inserted.) 

ins 


Section 1. Chapter 123 of the General Laws, as appearing in the Tercentenary 
Edition, is hereby amended by inserting after Section 20 the following new 
ok section: 

Section 20A. (1) Whenever, in any proceeding under the laws of this state for 
the commitment of a person alleged to be of unsound mind or otherwise in need 


nd- of confinement in a hospital or other institution for his proper care, it is deter- 
wre mined after such adjudication of the status of such person as may be required by 
2 to law that commitment to a hospital for mental disease or other institution is 
y of necessary for safekeeping or treatment and it appears that such person is eligible 
It for care or treatment by the Veterans Administration or other agency of the 
tals United States government, the court, upon receipt of a certificate from the Vet- 
eral erans Administration or such other agency showing that facilities are available 
ent, and that such person is eligible for care or treatment therein, may commit such 
— person to said Veterans Administration or other agency. The person whose com- 
_— mitment is sought shall be personally served with such notice of the pending com- 
_ mitment proceeding as is required and in such manner as provided by the law of 
ent this state; and nothing in this act shall affect his right to appear and be heard in 
aon the proceedings. Upon commitment, such person, when admitted to any facility 
— operated by any such agency within or without this state shall be subject to the 
uch rules and regulations of the Veterans Administration or other agency not incon- 
—_ sistent with the rules of the department of mental diseases of this state. The chief 
the officer of any facility of the Veterans Administration or institution operated by 
— any other agency of the United States to which the person is so committed shall 
will with respect to such person be vested with the same powers and duties as the 
_— department of mental diseases within this state with respect to retention of 
heir custody, transfer, parole or discharge. Jurisdiction is retained in the committing 
or other appropriate court of this state at any time to inquire into the mental 
| condition of the person so committed, and to determine the necessity for con- 
OW 


tinuance of his restraint, and all commitments pursuant to this act are so con- 
the ditioned. 


vho (2) The judgment or order of commitment by acourt of competent jurisdiction 
ent of another state or of the District of Columbia, committing a person to the Vet- 
on- erans Administration, or other agency of the United States government for care 
ted or treatment shall have the same force and effect as to the committed person 
raft while in this state as in the jurisdiction in which is situated the court entering the 
ing | judgment or making the order; and the courts of the committing state, or of the 
her | District of Columbia, shall be deemed to have retained jurisdiction of the person 
ich so committed for the purpose of inquiring into the mental condition of such per- 
the son, and of determining the necessity for continuance of his restraint; as is pro- 

vided in subsection (1) of this section with respect to persons committed by the 
Pen courts of this state. Consent is hereby given to the application of the law of the 
the committing state or district in respect to the authority of the chief officer of any 
9m- 


facility of the Veterans Administration, or of any institution operated in this 
state by any other agency of the United States to retain custody, or transfer, 
parole or discharge the committed person. 
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(3) Except as provided in Section 21, upon receipt of a certificate of the Veterans 
Administration or such other agency of the United States that facilities are avail- 
able for the care or treatment of any person heretofore committed to any hospital 
for the insane or other institution for the care or treatment of persons similarly 
afflicted and that such person is eligible for care or treatment, the department or 
the committing court may cause the transfer of such person to the Veterans Ad- 
ministration or other agency of the United States for care or treatment. Upon 
effecting any such transfer, the committing court or proper officer thereof shall 
be notified thereof by the transferring agency. No person shall be transferred to 
the Veterans Administration or other agency of the United States if he be con- 
fined pursuant to conviction of any felony or misdemeanor or if he has been 
acquitted of the charge solely on the ground of insanity, unless prior to transfer 
the court or other authority originally committing such person shall enter an 
order for such transfer after appropriate motion and hearing. 

Any person transferred as provided in this section shall be deemed to be com- 
mitted to the Veterans Administration or other agency of the United States pur- 
suant to the original commitment. 


Explanatory Comments by National Conference of Commissioners on Uniform State 
Laws on This Proposed Section 


Comment: This Section deals with commitment of incompetent beneficiaries 
of the Veterans Administration for care or treatment in Federal Institutions. It 
is based on Section 15 of the original act but clarifies and elaborates the provisions 
thereof. In substance it provides that upon a person being adjudged to be afflicted 
with insanity or some other mental condition by whatever name the particular 
statute designates it and to be subject to commitment to an institution the court 
may commit to the “Veterans Administration or other agency of the United 
States Government” upon receipt of a certificate therefrom that such person is 
eligible for care by the certifying agency. Upon the commitment being effected 
this Section confers upon the Chief Officer of any Federal Institution in which 
the patient may be cared for the same powers with respect to “retention, transfer, 
parole or discharge” as are possessed by superintendents of State Hospitals for 
mental diseases in the enacting State. Authority is granted by the Section for 
transfers to Federal agencies as well as for original commitments thereto with a 
saving provision in case of so-called criminal insane which requires special 
procedure. 

This Section also expressly makes effective within the enacting State an order 
of commitment by the court of another State which commits the patient under 
the conditions stated, to the Federal Agency. This is somewhat analogous to the 
Uniform Act recommended by the National Conference in 1921 (pages 297, 342, 
359) pertaining to out of State service of process in certain circumstances. See 
also the Uniform Act proposed in 1931 to secure the attendance of out of State 
witnesses. 9 Uniform Laws Ann. 1933 Supp. 6. Reciprocal legislation has hereto- 
fore been enacted by various States on several subjects. It is somewhat akin to 
the interstate compacts. The Act of Congress approved June 6, 1934, 48 Stat. 
909, 18 U. S. Code 420 was designed to encourage inter-state cooperation and 
followed many earlier similar Acts on a variety of subjects. 1 Law and Con- 
temporary Problems (1933) page 460, 70 U. S. Law Rev. 574. 73 U. S. Law Rev. 
86. California Stats. 1937, page 469. (Deering General Laws Section 5783). 
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Remington R. 8. Washington, 1940, Supp. Sec. 10249-11. In re. Jos. Tenner, 
20 A. C. (Cal.) 696. Massachusetts v. Klaus, 130 N. Y. Supp. 713. Washington 
v. Oregon, 214 U. 8. 205. 

These provisions will facilitate the placing of patients in appropriate Federal 
Institutions especially equipped to treat a particular type of mental trouble and 
save the patient distress and sometimes definite harm incident to a second adjudi- 
cation experience in the State to which transferred. It will also save substantial 
expense to the various States, to the Federal Government, and to the patients. 

The right to release by the Chief Officer or by judicial procedure is retained in 
the committing State, notwithstanding the patient may be confined in a Federal 
Institution in another State. This is an express statutory condition of the com- 
mitment. 

The substance of Section 18 has heretofore been enacted in several States and 
has proved satisfactory. 


Tue Unirorm ACKNOWLEDGEMENTS AcT (SENATE 231) 
(Referred by Resolves of 1943 chap. 6) 


As stated on page 7 of the 19th. Report, Section 11 of this bill 
providing for acknowledments by persons in the armed services; 
was recommended by the Judicial Council as an emergency act and 
passed in 1943 as chapter 160. The rest of the bill was discussed in 
that report (pp. 24-27) and no further action was recommended. 
We have nothing to add and submit that discussion as our final 
report on the matter. 


SUGGESTIONS OF 
THE WAYS AND MEANS COMMITTEE ABOUT COSTS 


In the 19th. Report, pps. 28-35, various suggestions of the joint 
Committee on Ways and Means in its report (House 1295 of 1943) 
were stated and discussed. The discussion of suggested fees in Dis- 
trict Courts appeared on pps. 29-30 and those relative to other 
courts appeared on pages 34-35. Comment and suggestion from the 
bench and bar on the matter of fees was requested, and it was stated 
that certain other suggestions in the Ways and Means Report might 
be considered in this report, particularly those relative to the Pro- 
bate Court. The only suggestions received in regard to these matters 
appeared in the report of the Committee of the Amendment of the 
Law of the Boston Bar Association which has been submitted to 
us and is referred to elsewhere in this report. In that helpful report, 
of which the Council expresses its appreciation, it appears that 

“the members disagreed with the implication of the report of the 
Ways and Means Committee that it is the duty of litigants to sup- 
port the courts ... On the contrary” that Committee thought “it 
was the duty of the government to provide courts just as much as 
it was the duty of the government to provide police, fire, and health 
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protection. ... also... that the exaction of a separate special fee 
from parties who ask for a jury trial was not a sound principle for 
the administration of justice.” 

That it is the duty of the government (which is all of us) to pro- 
vide courts for those of us who need them we, of course, agree, but 
we think there is some reasonable difference between this duty to 
provide courts, without expense to anyone except the public, and 
the duty to provide police, fire and health protection solely at pub- 
lic expense. If there is not such a difference, then all court fees now 
existing should be abolished. That view has never been held any- 
where so far as we are aware except in the probate courts in earlier 
years. The question seems to us to be what are reasonable fees for 
different methods of remedial procedure of greatly varying costs 
to the public. It was with this approach to the question of fees that 
we discussed the suggestions of the Ways and Means report in view 
of the fact that the question of the rising cost and waste motion in 
the judicial system was first called to the attention of the public in 
the 2d. Report of the Judicial Council in 1926 which was referred to 
in the Ways and Means Report. 

We have nothing to add to what was said in the 19th. Report 
except in regard to certain suggestions about fees in the probate 
courts. Some of these fees were raised a few years ago, following a 
report made at the request of the legislature, by the Judicial Council, 
in its 9th. Report in 1933 pps. 57-61. 

Coming now to the specific suggestion of the Ways and Means 
Committee, it seems to us that the entry fee for a case of divorce or 
annullment of marriage may reasonably be increased from $5.00 to 
$10.00 as the committee suggests, and that a similar increase from 
$3.00 to $10.00 for the entry fee on a petition for partition or a peti- 
tion for change of name would be reasonable. Possibly, in the case 
of the fee for divorce or annullment the court should have discretion 
to allow the filing with the present fee of $5.00, in meritorious cases 
of poor petitioners in order to avoid hardship. 

As to the suggested graduated fees for petitions for Probate or 
administration, and so forth, of $3.00 up to $1,000, $5.00 from 
$1,000 to $5,000 and $25.00 for all over $5,000, we are doubtful as to 
advisability of this graded plan. The federal estate taxes and the 
state inheritance taxes now bear heavily in many cases on estates 
and these state taxes go into the public treasury from estates above 
smaller figures. We think it would be reasonable to raise the entry 
fee for cases involving more than $1,000 from $3.00 to $5.00. We do 
not think the fee should be increased for estates of less than $1,000. 
As to the other minor suggestions, we have no special comment. 
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FEEs FOR WAIVERS OF NoTICcE OF MARRIAGE INTENTIONS 


An inadvertent result of what Professor Chafee has called “The 
Disorderly Conduct of Words’’* has been called to our attention in 
connection with the statutes about waiver of the five-day notice of 
marriage intention in the district courts and in the probate courts. 

General Laws Chapter 207 section 30 provided that ‘“‘upon applica- 
tion” . . . “a judge of probate or a justice of a district court may, 
after hearing . . . grant a certificate’ authorizing the issuance by the 
clerk of authority for the marriage before the expiration of the five- 
day period provided for in section 28 of the same chapter. No fee 
was specified either for the filing of the application or for the grant- 
ing of the waiver. 

In 1936, the Attorney-General in an opinion to the Secretary of 
the Commonwealth ruled that the judges and justices specified were 
designated as magistrates rather than as judges acting as a court in 
regard to these waivers and that, therefore, special justices could 
not act on waivers (see circular letter of administrative committee 
of August 5, 1936, Mass. Law Quart. for August 1936, 39-40). By 
St. 1937, chapter 11 the authority was extended to special justices, 
both in the probate and the district courts. 

For many years section 2 of chapter 262 of the G. L. has provided 
that “the fees of district courts” shall include ‘for the entry of an 
action or the filing of a petition” one dollar. These words, presum- 
ably, refer to petitions filed for action by the court and not applica- 
tions to a judge for action merely as a specified magistrate for a 
marriage waiver. It has been the practice, however, as we under- 
stand it, both in the probate courts and in the district courts to use 
a form of application called a “petition,’’ and in some of the district 
courts a fee was charged under Section 2 of chapter 262. No fee 
was charged in a probate court. In 1939, by chapter 345, section 2 
of chapter 262, was amended by adding specifically among other 
items the words “for waiver of notice of marriage one dollar.”” That 
clause applies only to the district courts. By an opinion of March 
20, 1944 the Attorney-General advised the tax commissioner as 
follows: — 


“Tt would seem that the ‘waiver of notice of marriage’ referred to in said G. L. 
(Ter. Ed.) c. 262 §2, for which a clerk is to receive a fee of one dollar and which 
is to be filed with a town clerk, must be taken to mean a copy of the certificate of 
waiver granted by a justice. Since of necessity two such waivers ‘of notice of 
marriage’ must be furnished by a clerk of a district court when the parties are 
required to file such a ‘waiver’ with two town clerks, it would appear to be within 
the intention of the legislature as expressed in the phraseology of said chapter 262 
section 2, to permit a clerk of a district court to charge a fee of one dollar for each 
of such copies.” 


*41 Columbia Law Rev. 381, March 1941. 
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There seems no reason why a fee should be charged in a district 
court and not in a probate court for the same thing and in these 
days when there are many applications of this kind from persons in 
the armed services, such a discrimination is likely to cause complaint 
and misunderstanding of the courts which is unfortunate. 

We think a fee of one dollar in all the courts for each of these 
waivers issued is a reasonable one as the proceeding calls for the 
services of at least three people in most cases — the clerk, the judge 
and the secretary, or stenographer, when the papers are filled out. 
We are informed that in the Boston Municipal Court there is a con- 
stant stream of applications in these days from nine o’clock in the 
morning to four o’clock in the afternoon which require attention. 
Presumably the same situation exists to varying degrees in other 
district courts in the Commonwealth. 

Accordingly, we recommend the following: 


DRAFT ACT 


Section 1 


Section 30, of Chapter 207 of the General Laws as amended by Chapter 11 of 
the acts of 1937 is hereby amended by adding at the end thereof the following 
sentence: A fee of one dollar shall be payable in advance upon the issuance of a 
waiver on an application under the section either in a probate court or in a district 
court and no other fee shall be charged. Such an application shall not be con- 





sidered “‘a petition” within the meaning of Section 2 of Chapter 262 of the Gen- 
eral Laws as amended by Chapter 345 of the Acts of 1939. 


Section 2 

Section 2 of Chapter 262 of the General Laws as amended by Chapter 3465 of 
the acts of 1939 is hereby further amended by striking out the words “for waiver 
of notice of marriage, $1.00.” 


NOTE 
In view of the difference in practice which apparently results in varying charges, 
to men in the military or naval service applying for waivers, we think it desirable 
that this amendment should take effect forthwith and that, therefore, it may 
properly be considered an emergency measure to avoid natural misunderstanding 
and complaint on the part of service men which would disappear as soon as the 
fee is made clearly uniform throughout the Commonwealth. 


Cost oF PostaGE oN LAND Court Noricses 


Land Court Notices are sent by registered mail with a request for 
a returned receipt. For many years the statute (now G. L. ch. 262 
s. 39) has provided a fee “for each notice by mail, twenty-five cents 
and the actual cost of printing.”” When the cost of registered mail 
was 18 cents or less this charge of 25 cents covered the postage and 
also yielded at least 7 cents toward clerical service involved. As the 
cost of registered mail has recently been raised to 27 cents, the Com- 
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monwealth not only loses the 7 cents for clerical service but is also 
“in the red” for 2 cents postage on each notice, of which there are 
about 15,000 annually. This will mean a loss of about $1,000.00 a 
year unless the fee is changed. We recommend that the fee of 
twenty-five cents in section 39 of chapter 262 be changed to thirty- 
five cents in view of this recent increase in the postage rate and the 
consequent current daily loss to the Commonwealth. We think the 
act to make this change should be declared an emergency act to 
take effect on its passage in the public interest. 


REMOVAL OF CERTAIN OFFICERS BY THE SUPREME JUDICIAL CouRT 


Section 4 of Chapter 211 of the General Laws has provided for 
almost a century for the removal of certain officers such as clerks 
of court, registers of probate, district attorneys, county commis- 
sioners, and sheriffs by a majority of the Supreme Judicial Court “‘if 
sufficient cause is shown .. . and it appears that the public good so 
requires” 

This section protects the public interest not only in cases of mis- 
behaviour, fortunately rare, but also in cases of insanity or incurable 
illness resulting in the inability of the official to function in his posi- 
tion. These cases fortunately, are also rare, but important when 
they do arise, as shown by the removal of a district attorney of Suf- 
folk County for insanity in 1861 on an information by the Attorney ° 
General (see Com. v. Cooley 1 Allen 358), and by one or two removals 
since 1861 for the same cause, of a register of probate in one or more 
counties. As the statute existed prior to the creation of the Land 
Court in 1898, the recorder of the Land Court was not inserted, 
specifically, in the list of officials covered by Section 4 when the Land 
Court was created although he is the ‘‘clerk of the court” as provided 
in Section 6 of Chapter 185 of the General Laws. 


Section 9 of Chapter 30 of the General Laws provides: 


“Unless some other mode of removal is provided by law, a public officer, if 
appointed by the Governor, may at-any time be removed by him for cause, and, 
if appointed by him with the advice and consent of the council, may be so re- 
moved with his advice and consent.” 


The recorder of the Land Court is appointed by the Governor 
and council. While his title is “recorder” the statute already re- 
ferred to states that he is ‘the clerk of the court.” In view of the 
fact that he is a “clerk” of the court but that he is not so described 
by his title an uncertainty may exist whether he comes within the 
removal provisions of Section 4 of Chapter 211 above quoted. If he 
does, because he is a clerk of the court, he is removable by the 
Supreme Judicial Court and he is not removable by the Governor 
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and council under Section 9. If, because of his title of ‘‘recorder’’ he 
is not removable under Section 4 then he is removable under Sec- 
tion 9. This uncertainty as to which statute applies should not exist 
in case there is occasion for removal. 


Recommendation 


As a recorder may become insane, or incurably ill and unable to 
function, as readily as any other “clerk of court” or other official 
mentioned, we recommend that the words “‘or recorder. of the Land 
Court”’ be added at the end of Section 4 of Chapter 211. 

It seems needless to say that there is nothing personal in this 
recommendation so far as the present recorder is concerned. 


DISPOSAL OF OBSOLETE AND USELESS PAPERS IN CouURTS 


By St. 1939 ce. 157, s. 3 the Supreme Judicial Court was author- 
ized ‘“‘by rule or order” to “provide for the disposal, by destruction 
or otherwise, of obsolete and useless papers in causes which have 
been entered in any court of the Commonwealth and of obsolete 
and useless notes of testimony that have been preserved in any such 
court”’ subject to certain exceptions. In connection with action by 
the court under this statute it appears that there are quantities 
of obsolete and useless papers which fill up filing and storage space 
in different courts, which should be added to the paper salvage cam-’ 
paign for the war effort and which would incidentally free filing 
space for the future papers, but which do not come within the de- 
scription in the statute of ‘“‘papers in causes which have been entered 
in any court.’”’ Such papers include records of old inquests, old venires 
for juries during a long period of time, and other papers. 

The clerk of courts in one county has suggested the destruction of 
a large collection of old county papers, such as county commissioners’ 
pay rolls and vouchers, contracts for supplies, furnishings, repairs 
to bridges or other property or public works, old tax appeals, old 
health and nuisance appeals, and old county treasurers’ bonds. Many 
of these have been deposited in the offices of the clerks of court pre- 
sumably because the county commissioners have quasi judicial func- 
tions as pointed out in Holliston v. New York Central R.R. 195 Mass. 
at p. 302, and they take up much storage space needed for other pur- 
poses. Storing waste paper is a public waste of money. Other papers 
suggested are old office account books, notaries’ records, deposited 
in court under some statute, inquests more than ten years old, park- 
ing tickets, fire inquests from 1867-1888, old medical examiners’ 
reports, etc. We think the destruction of many of these old docu- 
ments is warranted. We think papers deposited, other than county 
commissioners records, should be subject to the supervision of the 
respective courts and in the case of district courts, subject to the 
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supervision of the standing justice. We think old records of the 
county commissioners should be subject to the joint supervision of 
the particular court and of the county commissioners, or their chair- 
man, of the county and that all destruction should be under the rules 
or orders of the Supreme Judicial Court in order to avoid possible 
conflict, embarrassment, or confusion in some clerks’ offices. 

In the light of the information and suggestions received from the 
administrative committee of the district courts and others, and after 
conference with the Supreme Judicial Court, we recommend the 
draft act printed below. 

As this act relates to the “powers of courts” and, therefore, is not 
subject to referendum, and as the Supreme Judicial Court is waiting 
for its passage, before formulating workable rules to cover the vari- 
ety of old papers above described, we respectfully suggest that the 
act should be passed as soon as possible with a provision that it 
shall take effect upon its passage. 


DRAFT ACT 


Section 1. Section 27A of Chapter 221 of the General Laws as amended by 
Section 3 of Chapter 157 of the Acts of 1939 is hereby amended by striking out 
in the third and fourth lines thereof the words “in causes which have been en- 
tered” and substituting therefor, the words ‘“‘or records which have been filed or 
deposited” and by striking out the word “the” at the beginning of clause num- 
bered “(1)” and substituting the word “any” and by inserting after the word 
“relate’’ in said clause ‘‘(1)”’ the words “‘if the papers relate to a cause.” 

And by adding at the end of said section 27A the following: “The destruction 
of papers relating to matters heard before a trial justice or other magistrates, or 
old notaries’ records which are kept in any court in the commonwealth, is within 
the authority provided by this act. 

“In any rules or order of the Supreme Judicial Court under this section for dis- 
posal or destruction of papers preserved in any particular court or clerk’s office or 
storage place, the action thus authorized shall be subject to the supervision of 
the court in which the papers are preserved and no papers shail be thus disposed 
of or destroyed without an order of such court, and in the case of a district court, 
without an order of the standing justice of such district court. Exceptions from 
any general description of papers to be destroyed may be made at any time. In 
the case of the disposal or destruction of.records or papers of county commis- 
sioners preserved in any court such disposal or destruction shall be subject to the 
joint supervision of the court and of the chairman of the county commissioners 
for the county,” so that said section shall read (here insert the whole revised 
section). 


Section 2. This act shall take effect upon its passage. 
THe Work OF THE APPELLATE DIVISION OF THE SUPERIOR CourT FOR CRIMINAL 
SENTENCES 


The appellate division consisting of three justices of the Superior Court for the 
review of certain sentences to State Prison was provided for, on the recommenda- 
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tion of the Judicial Council, by St. 1943, chapter 558. The following figures are 
interesting as showing the work of the court under that statute for the first year 
after it took effect on November 1, 1943 


Appeals, and Applications for Leave to Appeal, November 1, 1943-Oct. 31, 1944 


Defendants filing appeals .... 37 Defendants filing requests for 
Sentences Modified. ....... 8 leave to + gg to saci 
Appeals Dismissed........ 19 late Division. idk 
*Pending Oct. 31, ’44....... *10 Ere ere 2 


Not Granted... .....820 - 
Pending Oct. 31, ’44...... - 


The Division consisting of 3 Justices sat for 6 days. 


BrrtH CERTIFICATES 


We call attention to the draft act relating to birth certificates 
recommended in the 19th. Report (pp. 36-37). 


TRIAL JUSTICES 


We also call attention to the discussion of trial justices in the 19th. 
Report (pp. 35-36). The business of trial justices for the past year 
appears on page 83 of this report. 


The usual summary of the work accomplished by the various 
courts with statistical tables of details and noticeable facts indi- 
cated by the tables will be found in Appendix 


Respectfully submitted, 


FRANK J. DONAHUE, Chairman, 
NATHAN P. AVERY, Vice-Chairman, 
LOUIS S. COX, 

JOHN E. FENTON 

JOHN C. LEGGAT, 

WILFRED BOLSTER, 

FRANK L. RILEY, 

FREDERIC J. MULDOON, 

ASA 8. ALLEN, 

SAMUEL P. SEARS. 


*All filed in October, 1944 (5 were disposed of, dismissed, in November 1944). More than one appeal or 
reauest respecting more than one sentence imposed at the same time are counted as one appeal or request 
and if one of such sentences is modified and others sustained, it is counted as a modified sentence. 
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APPENDIX A 


FEDERAL DECLARATORY JUDGMENTS ACT 
(Signed June 14, 1934) 
(From Borchard Declaratory Judgments, Second Edition, 1941, p. 10/) 


“Sec. 274 D (Judicial Code). (1) In cases of actual controversy the courts of 
the United States shall have power, upon petition, complaint, or other appropriate 
pleadings to declare rights and other legal relations of any interested party petition- 
ing for such declaration, whether or not further relief is or could be prayed, and such 
declaration shall have the force and effect of a final judgment or decree and be 
reviewable as such. 

(2) Further relief based on a declaratory judgment or decree may be granted 
whenever necessary or proper. The application shall be by petition to a court hav- 
ing jurisdiction to grant the relief. If the application be deemed sufficient, the court 
shall, on reasonable notice, require any adverse party, whose rights have been ad- 
judicated by the declaration, to show cause why further relief should not be granted 
forthwith. 

(3) When a declaration of right or the granting of further relief based thereon 
shall involve the determination of issues of fact triable by a jury, such issues may be 
submitted to a jury in the form of interrogatories, with proper instructions by the 
court, whether a general verdict be required or not.”’ 


FEDERAL RULE 57 ADOPTED BY THE SUPREME COURT OF THE UNITED STATES FOR 
ALL FepEerRAL Courts (SEE BorcHarp 2ND Ep. 1042) 


“RULE 57 DecLaraTorY JUDGMENTS. The procedure for obtaining a declaratory 
judgment pursuant to Section 274 (d) of the Judicial Code, as amended U. 8. C. 
Title 28, ¢400, shall be in accordance with these rules, and the right to trial by jury 
may be demanded under the circumstances and in the manner provided in Rules 
38 and 39. The existence of another adequate remedy does not preclude a judg- 
ment for declaratory relief in cases where it is appropriate. The court may order a 


speedy hearing of an action for a declaratory judgment and may advance it on the 
calendar.”’ 


Nore TO FepERAL RULE 57 BY THE ADvIs@rY COMMITTEE ON RULES 


The fact that a declaratory judgment may be granted “whether or not further 
relief is or could be prayed” indicates that declaratory relief is alternative or cumu- 
lative and not exclusive or extraordinary. A declaratory judgment is appropriate 
when it will “terminate the controversy” giving rise to the proceeding. Inasmuch 
as it often involves only an issue of law on undisputed or relatively undisputed 
facts, it operates frequently as a summary proceeding, justifying docketing the case 
for early hearing as on a motion, as provided for in California (Code Civ. Proc. |Deer- 
ing, 1937] s. 1062a), Michigan (3 Comp. Laws [1929] s. 13904), and Kentucky (Code 
(Carroll, 1932] Civ. Pract. 3. 639a-3). 

The “controversy”? must necessarily be ‘‘of a justiciable nature, thus excluding 
aand advisory decree upon a hypotehtical state of facts.”” Ashwander v. Tennessee 
Valley Authority, 297 U. 8. 288, 325, 56 S. Ct. 466, 473, 80 L. Ed. 688 699 (1936). 
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The existence or non-existence of any right, duty, power, liability, privilege, dis- 
ability, or immunity or of any fact upon which such legal relations depend, or of a 
status, may be declared. The petitioner must have a practical interest in the 
declaration sought and all parties having an interest therein or adversely affected 
must be made parties or be cited. A declaration may not be rendered if a special 
statutory proceeding has been provided for the adjudication of some special type of 
case, but general ordinary, or extraordinary, legal remedies, whether regulated 
by statute or not, are not deemed special statutory proceedings. 

When declaratory relief will not be effective in settling the controversy, the court 
may decline to grant it. But the fact that another remedy would be equally effective 
affords no ground for declining declaratory relief. The demand for relief shall state 
with precision the declaratory judgment desired, to which may be joined a demand 
for coercive relief, cumulatively or in the alternative; but when coercive relief only 
is sought but is deemed ungrantable or inappropriate, the court may sua sponte, if 
it serves a useful purpose, grant instead a declaration of rights. Hasselbring v. 
Loepke, 263 Mich. 466 (1933). Written instruments, including ordinances and 
statutes, may be construed before, or after, breach at the petition of a properly 
interested party, process being served on the private parties or public officials inter- 
ested. In other respects the Uniform Declaratory Judgment Act affords a guide to 
the scope and function of the federal act. 


EXTRACTS FROM SENATE Report No. 1005, 73p Cona., 2p Srss., May 10, 1934 — 
(FROM BorcHARD’s 2ND. Ep. pp. 1044-1045) 


The procedure has been especially useful in avoiding the necessity, now so often 
present, of having to act at one’s peril or to act on one’s own interpretation of his 
rights, or abandon one’s rights because of a fear of incurring damages. So now it is 
often necessary, in the absence of the declaratory judgment procedure, to violate or 
purport to violate a statute in order to obtain a judicial determination of its mean- 
ing or validity. Compare Shredded Wheat Co. v. City of Elgin (284 Ill. 389, 120 N. E. 
248, 1918), where the parties were denied an injunction against the enforcement of 
a municipal ordinance carrying a penalty, and were advised to purport to violate 
the statute and then their rights could be determined, with Erwin Billiard Parlor 
v. Buckner (156 Tenn. 278, 300 S. E. 565, 1927), where a declaratory judgment 
under such circumstances was issued and settled the controversy. So now it is often 
necessary to break a contract or a lease, or act upon one’s own interpretation of his 
rights when disputed, in order to,present to the court a justiciable controversy. In 
jurisdictions having the declarsfory judgment procedure, it is not necessary to 
bring about such social’and economic waste and destruction in order to obtain a 
determination of one’s rights. There was filed with the committee and printed in 
the hearings a number of annotations from Carmody’s New York practice act, in 
which the compiler undertook to compare the relief obtainable under the declaratory 
judgment procedute, without the necessity of prior breach, with the old practice of 
having first to break contracts or act on one’s own interpretation in order to obtain 
a judicial determination. The comparison is enlightening. There seems little queés- 
tion that in many situations in the conduct of business serious disputes occur be- 
tween parties, where, if there were a possibility of obtaining a judicial declaration 
of rights in a formal action, much economic waste could be avoided and social peace 
promoted. Persons now often have to act at their peril, a danger which could be 
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frequently avoided by the ability to sue for a declaratory judgment as to their rights 
or duties. 

An important practical advantage of the declaratory judgment lies in the fact 
that it enables litigants to narrow the issue, speed the decision, and settle the con- 
troversy before an accumulation of differences and hostility has engendered a wide 
and general conflict, involving numerous collateral issues. Some of the illustrations 
in Carmody’s Annotations are in this respect enlightening. 

Representative Ralph Gilbert in discussing this bill in the House of Repre- 
sentatives on January 25, 1928, described the declaratory judgment procedure as 
follows: 

“You have the same court, the same jurisdiction, the same procedure, the same 
parties and the same question. Under the present law you take a step in the dark 
and then turn on the light to see if you have stepped into a hole. Under the de- 
claratory judgment law you turn on the light and then take the step.”’ 

The report of the American Bar Association committee on noteworthy changes 
in the statute law, in September, 1919, states: 

“No more important statutes dealing with the administration of justice have 
been passed in recent years than those authorizing the courts to enter declaratory 
judgments determining rights and duties.’’ 


. 


ENGLISH ORDER 25 RULE 5 (FROM THE “‘ANNUAL FRACTICE”’ OF 1944 — THE WHITE 
Book) 


5. No action or proceedings shall be open to objection, on the ground that a 
merely declaratory judgment or oder is sought thereby, and the court may make 
binding declarations of right whether any consequential relief is or could be claimed, 
or not. 
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APPENDIX B 


SUMMARY OF THE WorK ACCOMPLISHED BY THE VARIOUS COURTS 


The act creating the Judicial Council (reprinted at the beginning 
of this report) provides that the Council shall study “the work 
accomplished and the results produced by the judicial system and 
its various parts” and “shall report annually upon the work of the 
various branches.” 

The annual periods reported by the different courts are not the 
same, some reporting for the last calendar year while others report 
from June 30 to June 30, or from September 1 to September 1, ete. 
The details as to counties appear below. 


SUPREME JUDICIAL Court (Full Bench Cases) 


During the court year September 1, 1941, to August 31, 1942, 
there were decided by the full bench of the Supreme Judicial Court 
303* cases, in 29 of which the rescripts were not accompanied by 
opinions. The reports of these cases begin at page 493 of 309 Mass. 
and end at page 154 of 312 Mass. 

During the court year September 1, 1942, to August 31, 1943, 
there were decided by the full bench 322* cases, in 13 of which the 
rescripts were not accompanied by opinions. The justices also rend- 
ered 2 advisory opinions requested by the legislative department 
under chapter 3, article 2, of the Constitution. Reports of this work 
of the court appear beginning at page 154 of 312 Mass. and ending 
at page 484 of 314 Mass., and in the Supplement in 314 Mass. 

During the court year from September 1, 1943 to August 30, 1944, 
there were decided 298 cases. The number included 283 in which 
opinions were filed, 14 in which the rescripts were not accompanied 
by opinions, and 1 advisory opinion rendered by the justices at the 
request of the governor and counsel. Reports of these cases begin at 
p. 485 of Volume 314 and end at p. 659 of Volume 316 of the Massa- 
chusetts Report. As stated elsewhere in this report, the court has 
now practically caught up with its docket. 

The table of full-bench cases since 1875 appears on p. 71 of the 
15th. Report. The usual table of Supreme Court business, other 
than full-bench cases, with more detailed statements from Suffolk 
county appears on the following page. 





* This is the number of opinions filed. In some instances a single opinion covered more than one case. 
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SUPREME JUDICIAL COURT ENTRIES FOR ALL COUNTIES 
For THE YEAR BEGINNING SEPTEMBER 1, 1943, THROUGH AuGusT 31, 1944 
(Not including full bench cases) 
TS Transferred Referred Petitions for 
Equity | to Superior | to Masters | Prerogative | Admission Other 
ng Court or Auditors Writs to Bar Proceedings 
Barnstable........... — _ net -_ jut 
rk Berkshire. Sée eo eeeees _— — — os — 1 
] i 66009040006000 - 1 — —_ -- 1 
ne Dukes... eee esos . _ _ “ _ ~ 
he hearings TE _ aa ~ on — 
RS is camenada — _ -- 2 — 1 
oer bts aserende - -— — 7 —_ — 
] Recscoesnceee -— — = — 
he Nantucket pebedveeses - ; _ _ —_ — ~- 
rt Plymouth. .........:.| 4 7 a = = rx 
te, ES _ _— _ _ _- — 
re re 10 2 — 4 _ 6 
SUPREME JUDICIAL COURT FOR THE COUNTY OF SUFFOLK 
12, REPORT FROM SEPTEMBER 1, 1943 To SEPTEMBER 1, 1944 
rt Transferred Referred Petitions 
to to Prerogative for 
by Superior Masters Writs Admission 
Court or Auditors to the Bar 
SS. 4 0 26 297 
Law Docket 
13 Petitions for Admission to the Bar. . .....scccccsccccccsccccccvccccssccsecsccvocese 297 
Oy Petitions for Write of Error......... 11 
he Petitions for Write of Mandamus... . 8 
castes ee 0 dn 00 bdb00ces sb eebeseveeneeranestenedessstabeoneds 4 
d- Petitions for Writs of Habeas Corpus........ Pees eeeerereescesseeeeseceseeeeeeecess 2 
L Petitions by Bar Association (Disciplinary Actions). .........ccececeeececcccecvececs 1 
nt Petitions under G. L. 6. 311,6. 8. ...0cscccsccccvccccscccvccccccsccccccccccevesooces 8 
7 Appeals from decision of Appellate Tax Board. ..........cccccccscccsccecececevesecs 18 
) rk EE NS 6.5.6 0k oc aehbnedeassessesensesvenkebeesinanaedes 
ng 
Equity Docket 
14, le ee, Oe ET ee eT ree 7 
Informations by Attorney General (for failure to file returns, etc.)......0.eseeeeeeeeess 1,035 
ich Petition for Voluntary Liquidation. ..........+.ssecccecccececcccresccecesesscosens 1 
OY SIO, a. 5 9.066049 09006544 900ks0nsed br ceeweehsoensaneseonnsssé 3 
ied Petitions for Dissolution under G. L. c. 155, 8. 50A (about 2,648 corporations) .... 3 
i Si. 2 6.0 d6 soi dts 0006 604.0b 640900)9000 05046006 dRE04 58088 48 2 
sche ee NE SID. 5 « 6.0.0: 0:0.00 656004050 0660bb COS eS CCsEcOCseTERNOLEDO 3 
rs rr es 2.0.0.5 .n0 56.2 ocmbundiedbseneer eee wien ee sedeseenaes 1 
at eB ores nano 9.tb-ns-00nssendedcwsenessacuebwssiestareddaameenes 1 
sa- ee eR Tt Sn 0.0 6:0 6:0:56:0:60006:00.00005000006608000600000088008 1,055 
1as Fae Ba Os TE Is oo 0.5 cc ccc cvccscvccsecesbecctvcaeconeucedons 1,399 
che THE SUPERIOR COURT. 
1e ‘ , . . . P . 
ped This court consists of a chief justice and thirty-one associate 
Ik Re ii Bi - ute Pee er 
justices. It has unlimited civil and criminal jurisdiction and holds 
sessions in all of the fourteen counties. It is the only court sitting 
with juries. The tabulated returns of the clerks under St. 1936, 
Chap 31, § 3 for the year ending June 30, 1944, will be found on 
pp. 84-95. 
To have a true picture of the work of the trial sessions one must 
take into consideration many cases settled during trials and others 
case. 
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nonsuited or defaulted. An example is Suffolk County where a case 
is deemed tried only when a trial results in a verdict or disagreement 
Over 66 per cent of all civil cases tried are tried in this county. 

Motion sessions are held regularly in Suffolk, Middlesex, Worces- 
ter, Hampden and Essex and Norfolk Counties. In other counties 
motions are considered at jury-waived sessions. Many questions are 
considered by the court at these sessions. 

The returns do not indicate how many cases were continued in- 
definitely because of absence of a party in the military or naval 
services. The effect of the war, however, is shown by the figures in 
this court as it is in the district courts. 

The table of criminal business (page 84) shows 1,679 cases “tried” 
and 9,386 “disposed of’’ as against 1,542 “‘tried”’ and 9,470 “disposed 
of” last year and 2,371 “tried” and 12,083 “disposed of’’ the year 
before. In this criminal work, the use of district court justices called 
up to sit on misdemeanor cases was reduced to 174 days from 196 
last year and 584 in the year before. 3,664 indictments were re- 
turned; indictments were waived in 361 cases; and 4,477 appeals 
from district courts were entered, as against 3,227, 383, and 5,580 
last year and 4,316, 529, and 6,740 the year before. 

On the civil side, there were 15,414 new entries (table 2) of all 
kinds as against 17,759 last year and 26,622 two years ago. There 
were 2,950 civil cases tried as against 3,438 last year and 3,455 two 
years ago. The total remaining undisposed of on June 30, 1944 was 
35,624 (Table 8) as against 39,628 last year and 44,830 two years ago. 
The court for civil business, sat 2,634 days with juries and 1,429\% 
days without juries as compared with 3,008 and 1,356 last year and 
2,987 and 1,449 the year before. 


PRE-TRIAL SESSIONS OF SUPERIOR COURT, WORCESTER AND HAMPDEN 
FROM JULY 1, 1942 To sUNE 30, 1943 anv 1943-1944 














WORCESTER HaMPpEN 
1943 1944 1943 1944 
Number of cases on pre-trial list.................00000- 1,452 1,709 1,667 1,190 
rr rere 1,032 659 1,141 632 
Number of cases settled by agreement................. 76 152 129 73 
Ne IN 55 5 0 6.555000 0dbenevveesrese 7 13 12 1 
Number of cases defaulted. .............0ceseeceeceees 3 s 2 1 
Number of cases disposed of by nonsuit and default, or 
he Ute ee as eo pea eke ane 00.008 50 50 3 2 15 1 
Number of cases referred to auditors. .................. 1 8 
Number of cases where jury was waived................ 23 28 16 27 
Number of cases continued... .......c-sccccccccsccees 307 898 344* 455 
Numter of cases to trial lists (short lists)............... 997 608 1,141 1,190 
Number of cases from pre-trial liste settled on trial lists 
Ns 1th c niinb ene yGhehees eee eCheanecesae-o 389 332 22 377 
Number of days Court sat for pre-trial................. 24 28 27 





*The figures of 344 and 455 in Hampden cover “continued” and “added to future pre-trial liste” and 
“military affidavits.” 
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PRE-TRIAL WorK IN SuFFoLK County Juty 1, 1943-June 30, 1944 


In Suffolk 5,889 cases were pre-tried (as compared with 5,098 
last year); of these, 1,634 were sent to trial; 1,437 to jury sessions 
and 197 to sessions without juries; 1,063 were settled “on pre-trial 
lists and at pre-trial call’ and 1,092 were settled ‘‘on jury lists before 
cases were sent out for trial.”” There were 114 non-suits, 70 defaults, 
and 10 “‘non-suits and defaults” at pre-trial hearings. 1,628 were 
continued “at pre-trial hearings and on jury lists.” 10 cases were 
referred to auditors at the pre-trial sessions as compared with 291 
last year. 

No pre-trial sessions were reported this year from counties other 
than Worcester, Hampden, and Suffolk. 


REFERENCES TO AUDITORS AND MASTERS IN THE SUPERIOR CouRT 


Calendar Year 1941 and 1943 
1941 1942 1943 1941 1942 1943 1941 1942 1943 


Auditors other than Auditors for 
County for Motor Vehicle Master Motor Vehicle 
Torts Torts 

Barnstable ... . 11 Ff 4 5 3 3 - - - 
Berkshire...... 5 11 4 4 10 7 1 4 - 
Bristol. ....... 17 19 6 22 2 11 18 8 - 
| 33 13 9 32 25 10 80 14 5 
Franklin ...... 2 4 2 5 2 1 ~ - - 
Hampden .... 39 33 26 20 11 8 137 68 - 
Hampshire ... . 2 7 - 3 5 - - - = 
Middlesex... . . 130 20 6 73 44 7 391 107 - 
Norfolk....... 13 6 3 20 12 ~ 112 45 2 
Plymouth. .... 2 2 2 8 11 6 9 6 - 
Sunemk........ 2a 78 5 165 77 31 540 . 405 2 
Worcester..... 73 91 35 41 23 23 56 =. 201 2 
441 291 102 398 247 107 1,344 858 11 


Two or more cases tried together are counted as one reference. 
Appointment of Auditors in motor tort cases was practically dis- 
continued on November 1, 1942. 
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EXPENDITURES AUDITORS AND MASTERS 
CALENDAR YEARS 1940-1943 


Hampshire. . . 


Middlesex. 
Nantucket 
Norfolk 


Ser re 


Suffolk 


Worcester... . 


Note: In Suffolk County these figures apply to the Superior Court (civil) only. In other counties to other 


Courts also. 








1940 1941 1842 1943 
$1,349.00 $3,760.00 $2,954.80 $362.50 
1,407.52 872.41 1,656.25 2,185.25 
12,166.77 10,665.00 5,597.50 3,347.50 
— _— 50.00 75.00 
20,759.30 18,353.05 6,042.83 3,403.52 
1,015.00 775.00 372.50 280.00 
15,404.24 10,016.74 6,429.30 2,765.00 
1,602.50 507.50 2,140.25 267.50 
28,940.01 35,590.02 24,870.87 5,403.28 
8,078.78 9,657.50 5,636.25 1,045.00 
9,360.50 4,086.25 2,850.50 1,423.75 
92,243.60 69,464.09 8,574.50 25,902.68 
13,463.25 13,102.25 15,415.90 10,847.18 
$205,790.47 $176,849.81 $122,590.90 $56,847.18 


SUPERIOR COURT LAW ENTRIES. 
January—December, 1943. 


(Prepared by the Executive Clerk of the Chief Justice) 












































Law Enrrizs Moror Veuicie Tort RemoveD 
Removed Orig. 
Original from By By M.V.T 
Total Entries District Total Piff. Deft. Ent. 
Courts 

January......... 1,080 344 736 660 252 408 - 

February........ 1,180 368 812 673 309 369 - 

March ee Te 1,166 474 692 661 247 414 - 

ERE E 1,381 398 983 863 336 527 ad 

Ms 2tteseeeacs 1,232 410 822 726 272 454 - 

een 1,302 462 840 728 266 462 - 

Pnsrctcewenens 1,145 388 | 757 652 274 378 - 

Ee 971 340 | 631 550 272 279 ~ 

September....... 932 392 540 419 149 270 12 

EE 666060008 924 517 407 311 48 263 152 

November....... 1,083 707 376 291 6 283 829 

December........ 1,423 1,005 418 298 10 285 561 

MNS $556 cae 13,819 5,805 8,014 6,832* 2,441 4,392 1,054 

*7 removed by both parties 
6 transferred by order, St. 1943 ch. 369. 

Superior Court’s original jurisdiction of Motor Vehicle Tort cases restored by St. 1943 ch. 296, effective 


September 1, 1943. 
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SUPERIOR COURT LAW ENTRIES — STATE 
From October 1, 1934 to December 31, 1943 
Law Enrrigp Moror Veuicie Tort Removep 
Orig. 
.50 M.V.T. 
25 Removed Ent. 
° from B By Superior 
50 Total Orig. District Total Pit Deft. urt 
’ Courts 
00 3 Mos., vg Nov., 
52 Dec. 1 6,115 3,121 2,994 2,462 1,145 1,334 ~ 
.00 20,321 7,395 12,926 10,781 6,164 4,643 - 
7 098 15,436 13,369 30 4,959 - 
.00 26,022 7,226 18,794 16,766 | 10,673 ; - 
50 26,732 6,787 19,945 17,879 1 7,070 - 
‘ 26,607 7,691 18,916 17,391 10,275 ll - 
28 25,313 7,032 18,281 16,313 9,309 7,004 - 
¥ 24,796 6,287 18,509 16,658 8,308 8,350 - 
_ 20,618 5,505 15,113 13,485 5,359 8,133 - 
00 13,819 5,805 ,014 6,832 2,441 4,392 1,054* 
uJ 
75 *4 months. 
68 By St. 1934 ch. 387 (Fielding Act) District Courts given exclusive original jurisdiction of Motor Vehicle 
ss Tort Actions, Effective October 1, 1934. 
18 St. 1943 ch. 296 original jurisdiction of Superior Court, concurrent with District Courts, restored. Effec- 
a tive September 1, 1943. 
18 
ther JURY CASES ADVANCED FOR TRIAL AND TRIED DURING 
YEAR ENDING JUNE 30, 1944 
Original Removed Total Adrenal 
Entries Cases Cases Tr: 
INN. 6.66 0640 wh t068 CUNGbEs HedeR dee EOREROS ~ ~ - 
sb ib oaebek nade ns0eeenis0conecbesensn ~ 1 1 
Bristol 
— BA, os ac ccccrscccecaccocéeceecseceses 1 2 
PL. 5.<cccecheteencenstedersevesks - 3 3 
PEN 6:60 Gks6ensenevesesensusndeneuee 3 s 11 
y. Essex 
, PL i dit avd eVasatermedhcndukiwareenaee ~ - - 
. RE ey ep ae Pee re 2 = 2 
I ss cvSdbawencensuteeensenenneee ~ - = 
—- nig S4G6FN 5 0-5p'h605004440468 AWE ERRE DEM - - ~ 
- DL. < ve se enakeneTeebeebowt bi ¥abeeseueee 4 6 10 
- nw. déecedegiateteeidaeetesisinkakins - - - 
- Middlesex 
- «i chrceenasese vaeakea ied based 22 29 51 
- DD sips dthnnebeaensenedcsecessenescnal 1 10 1 
- SE ES EE Le ae: 3 2 
- Plymouth 
- IN. + cdde>enteesteceqsacetedeseedens - 1 1 
12 Rs ).6) ceed athetucteckteseesnéedaeuss - - = 
52 ES hiewka & raha Raat eben ria aea teas 58 117 175 
29 Worcester 
61 WE, .06-v0vstsatnrereewsesesutsonenos 6 2 S 
— PRs 0 nnn00endeessavcecncccooceseeves - - - 
54 smu, iio 
80060404) 4000005006000 00006606660508 100 180 280 
| bey ET eae eee 145 610 755 
ctive 
LAND COURT 
This is a court of three judges created in 1898 for the registration 
of title to land and since then developed by additional extensions of 
jurisdiction both at law and in equity into the court in which almost 
all litigation regarding title to land takes place in addition to its 
original function of a court for the registration of title. 
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LAND COURT FIGURES FOR 1943 





i. ng) ecko adhd edt shahsieChesACNChehentadbesmedewes sees ean 290 
ae OC a ge Peet inchs sh oeadeekbsebart eueisee bhcestea saeutses 3 
a ibid 5a ad soa ecb ebNe hee dh iin eee ceeesndeess obssededaccdans 553 
i kaki ae RAeend CACC Rees +e eee SOSA be Wed ERROR OC RAE REE HES ERES 1,897 
EE EE ee Ee Pe em Pere ey I em 74 
it Obie ec cape RV ed adie dabbh'dssecsneees Hdbeehacekesdheseaeeudnes 1,265 

RE TC ee ee ee ee Ee eee ey Tee ee 4,082 
ee ee ae ae ae abe eei nee Oeemnbh she ahede dibebeenes 263 
i as bang bed RUR ENTE TE RADI OSUN RAEN STASI NEE bine eeeee eNews 261 
Ks bach cease eee ee bak eee ewks adbeast teaebeshakensecheota ene 524 
i iS eas Soar eR ened Ce ehabe saw eedeehebaebedueeseansdeeeeeeate $120,656.12 
EE ES a ang cae SE be PSE b MERE OKE OESRD ENERO EO 0460 00 6460006960 37,736.50 
Income from Assurance Fund applicable to expenses. ..........6...--cecseeeceeeececeses 8,775.62 
I EEE SE EEE EAE I 6,461.64 
EES EEC EE CI OI CN EO - 67 ,682.36 
re 2 , ..ccerbtes eOress teebnneeekreeshedesecenees or 287 ,033.93 


Assessed value of land on petitions for registration, confirmation 





. 4,648,549.45 
CASES DISPOSED OF BY FINAL ORDER DECREE OR JUDGMENT BEFORE HEARING 





EEE SS SNE NEE eT Ee ee 258 
Land Registration—Supplementary...... “ 551 
. i, arena wie 1,426 
Equity, Real Actions & Miscellaneous 1,429 

GN, cs cintewe'ssRdedshetenaseededtebevSsbessuetidccec’edteee 3,664 


PROBATE COURTS 


There is a probate court in each county with jurisdiction of wills, 
trusts, settlement of estates, guardianship, adoption, change of 
name, divorce and separate maintenance and a variety of other 
matters. There are three judges in Suffolk, two in Middlesex, two 
in Essex, two in Worcester and one in each of the other counties. 

The report prepared by the Administrative Committee of the 
Probate Courts for the year 1942 appears on page 98. 


THE MUNICIPAL COURT OF THE CITY OF BOSTON 


This court consists of a chief justice and eight associate justices, 
all full time judges. There are also six special justices. The tables 
showing the details of the civil business for the year 1943 will be 
found on pp. 96-97. The comparative table of civil business from 
1913 to 1939 will be found in the 15th. Report, p. 65. The con- 
densed civil and criminal business and other information for the 
year 1943 and the first 9 months of 1944 is as follows: 


MonicipaL Court oF THE City or Boston 
Civit Actions (OTHER THAN SMALL Cxiarims Cases) 
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3 as a2> q © 
3 3 &g &Sa|Ge/S_/¢8 
Yuan 21¢i4 lez gi] 28 | 962 |<3 a! g: 
} a oO] & |Og| 3] Sal 33 fo8 |e loz le 
= 5 54) 2 5a rte) £55 | $2] yh] o> 
WwW m am 2 ~ =) ia =) < eo} im =) 
1943 . | 16,289 1,940 | 11.9 6,507 |39.9| 1,457| 8.9 | $1,533,789.47|$157.18 24 |1.64 16 
1944 
9 Mos. 9,078 354 | 3.89 3,925 |43.23) 866 7 973,039.44) 158.18 18 |2.07 i) 
| 














The jurisdictional limits in civil cases from 1866 to 1877 were $300; from 1877 to 1894, $1,000; from 1894 
to 1922, $2,000; from 1922 to September 1, 1929, $5,000; since 1929, the jurisdiction has been unlimited 
in amount 
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- SUBDIVISION—CONTRACT AND TORT—1943-1943 
3 
- ENTERED Removep | Trizp 
74 Yuan 
265 Per Cent Per Cent 
382 Contract Tort Contract | of Entries Tort of Entries || Contract Tort 
63 
61 1943 . | 10,096 5,469 162 1.6 1,756 32.1 608 689 
f 1944 
* 50 9 Mos. 6,159 2,412 117 1.8 228 3.7 349 401 
62 - 
64 
36 
93 
ae TORT ENTRIES, REMOVALS AND TRIALS 
NG ‘' 
288 1943 
55 
+H TORTS ENTERED TORT REMOVALS TORTS TRIED 
429 Motor Vehicle. ...... 4,298 Motor Vehicle, Piff...... 1,090 Motor Vehicle. ...... 425 
— Other Torts. ........ 1,171 Motor Vehicle, Deft. .... 614 Other Trots......... 264 
664 —- Geer WEEN, cee eccesece 52 
Wi StaeNenerene 5,469 Wibebedednsees 689 
| ee 1,756 
_ 1944 (9 Months January 1 to October 1) 
oO 
TORTS ENTERED TORT REMOVALS TORTS TRIED 
er Motor Vehicle....... 1,779 Motor Vehicle, Plff...... 10 Motor Vehicle....... 240 
VO Other Torts......... 633 Motor Vehicle, Deft. .... 185 Other Torts......... 161 
—— ee Ms 066 cbscnces 33 —_— 
ME webrsededsen 2,412 , 401 
WR atsiecasiocesen 228 
he 
SUPPLEMENTARY Process ENTRIES 
| I Fae PR ee eR an nae ey 2,134 
YN 1944 (January through September, inc.)........... 1,304 
es, 
les 
b SumMaARY Process (EJECTMENT) ENTRIES 
e 
7m EI tits 4 Soka es Oa aN ees be ees 368 
oa 1944 (January through September, inc.).......... 228 
) - 
che 
SMALL CLAIM DIVISION 
1944 
1943 January - Sept. 30 
-= Contract | Tort Total Contract | Tort Total 
; Actions Entered.............. 1,086 207 1,293 753 62 815 
E Actions Settled............... 54 27 81 53 19 2 
£ Counter-Claims or Bet-offs. . |: : 7 2 9 5 3 ‘ 
5 SRR pp a esenp tarts 181 170 351 135 104 239 
a TR ee cid achik she 57 66 123 51 48 99 
4 Finding for Plaintiff.......... 139 127 266 ON 76 174 
— Finding for Defendant........ 42 43 85 37 28 65 
Judgments by Default........ 534 70 604 305 30 335 
16 Judgments by Non-Suit....... 10 1 11 6 2 8 
Amount of Plaintiff's Judgments | $16,020.69] $2,306.26] $18,590.30] $10,237.40] $1,436.98] $11,674.38 
nsferred to Regular Civil 
9 Docket 1 5 6 1 - 1 
. 1 2 : 2 2 4 
—— 394 105 499 255 74 329 
_ Amount of Plaintiff's Claims. ... | $25,216.83] $5,353.26] $32,311.99] $18,174.39] $2,005.74] $20,270.13 
nit Notices Returned Unclaimed. . . 253 18 271 178 1 179 
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CRIMINAL BUSINESS 
October 1, 1943 to September 30, 1944 


TREE OR TROTTER 22,735 Traffic cases (including auto 
Discharged, nol prs., filed... . . 5,263 WON oes dcacciccwns Te 
PM 6 oie sdb a scnwieweras 17,112 Domestic Relations.......... 300 
Pleas not guilty............. 2,404 Not arrested, default, pending. 1,641 
Findings not guilty......... 770 Automobile violations........ 1,429 
Held for Grand Jury......... 532 Automobile appeals.......... 67 
ESR ree 709 Traffic violations............. 6,030 
Court drunkenness........... 4,929 Traffic appeals............... 27 
Drunks released by Probation Cases reported for inquests. .. . 53 
 RSRREE ere ere §,319 Inquests held................ 9 
General Cases............... 4,728 Search warrants............. 136 


PARKING LAW 


(Chap. 90 Sec. 20A, Chap. 368 of 1934. Revised Chap. 176, 
Acts of 1935, Amended Chap. 201 of 1938) 


October 1, 1943 to September 30, 1944 


PC Ee CET TT Ee ee 55,000 
Tags turned in (as issued by police to violators) ...........0..0e008: 53,135 
Ee NE IO aoc oi oa thence nenvvewewceseevebouees $15,067 


Boston JUVENILE CouRT 


The Boston Juvenile Court, created in 1906, is a separate court 
with jurisdiction in juvenile cases in the central district of Boston. 
It has one judge and two special justices. 


Entries for the Year Ending September 30, 1942 1943 1944 


IN acs in. Vises ceured sche enwe 498 755 813 
a er LA 4 18 9 
OS See Soe errr re 3 2 2 
i ios oh tasbesd anes ae Waa eae 69 97 73 
EN in oo 69. o0 Fa nwcaueewdss4 12 9 43 

Crank ent yh rcp al Venda cae trot ie bi 586 881 940 
Active probationers as of Sept. 30........ 2386 265 213 


In connection with these figures, it should be remembered that 
in most cases the boy is placed on probation or otherwise kept under 
supervision by the court through the probation officer over a long 
probation period, and that in addition to the ‘“‘cases” of new com- 
plaints entered on the docket and reported in the annual returns to 
the Department of Correction, the advice and assistance of the judge 
and probation officers is constantly sought by parents in informal 
conferences in cases which do not reach the stage of formal complaint 
by any one. 
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Tue Oruer District Courts 


In addition to the Municipal Court of the City of Boston there 
are seventy-two other district courts in different parts of the Com- 
monwealth. Each has one standing justice and from one to three 
special justices, the number varying with different courts. 

The statistical table showing the business of all these 72 courts, 
prepared by the Administrative Committee of the District Courts, 
will be found facing page 28. Practitioners in District Courts should 
examine Appendix E, pp. 71 of the 19th. Report. 


THE DEPARTMENT OF INDUSTRIAL ACCIDENTS 


Of the 323,303 accident reports* filed with the Department during 
the year 1943, 64,220 were for injuries causing the loss of at least one 
day or one shift, called in the report of the Department “tabulatable 
injuries” ; of these, 234 cases resulted in death, 28 in permanent total 
disability, 1,537 in permanent partial disability, and about 56.2 per 
cent represent a temporary disability of more than one week. 

There was paid by various authorized insurance companies as 
monetary and medical benefits under this Act $10,897,463.32 during 
the year 1943. The Commonwealth, cities, towns and districts paid 
to injured employees during this year the amount of $262,105.40. 
The cost to the Commonwealth of administering the law for this 
year was $240,920.23. 

The board is not a court, but an administrative Commission. 
It was, in part, created to relieve our courts of the congestion of the 
cases growing out of the relation of master and servant. In addition 
to its administrative duties, the board and its members hold several 
thousands of hearings each year to determine questions of fact and 
law arising under the Workmen’s Compensation Act. In addition 
the members hold several thousand conferences each year to con- 
sider agreements for lump sum settlements. 


APPELLATE Tax Boarp 


The Appellate Tax Board is an administrative tribunal, to which 
have been transferred some of the functions formerly imposed on the 
Superior Court. It came into existence under St. 1937, c. 400, on 
May 29, 1937, succeeding the old Board of Tax Appeals which was 
abolished. 

The annual business of this board and its predecessor from 1931 
to 1942 will be found on page 91 of the 18th. Report. The figures 
since the reorganization in 1937 are as follows: 





*This is the largest number in the history of the Board. 
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MUNICIPAL COURT OF THE CITY OF BOSTON FOR CIVIL BUSINESS 


Summary, 1943 
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APPENDIX C 


COMMONWEALTH OF MASSACHUSETTS 
Administrative Committee of the District Courts 


July 15, 1944. 
To THE Justices, CLERKS AND PROBATION OFFICERS 
OF THE District Courts: 


FurtTHer INstructrions To CLERKS TO INSURE MORE 
AccurRATE COMPILATION OF STATISTICS 


Here follows the statistical blank form, which is omitted, with the following notes: 

“A” Do not include in the classification of “‘All other cases’ marriage waivers. 

“B” Criminal Statistics should be on the same basis as in the reports of the De- 
partment of Correction, i.e., number of defendants and not number of cases. 


CONTEMPT 


From newspaper reports and letters received by us, it would appear that a few, 
happily a very few, of the judges have lately discovered that perjury may be a con- 
tempt. (Blankenburg v. Commonwealth, 260 Mass. 369; 272 Mass. 25) but they have 
not learned that the perjury must have obstructed the court in some special way 
beyond the usual effect in a witness in order to constitute a contempt. This principle 
is fully set forth in Blankenburg v. Commonwealth, 272 Mass. 25 at pages 32 and 33 
in the following language: 

“An obstruction to the performance of judicial duties resulting from an act 
done in the presence of the court is, then, a characteristic upon which the power 
to punish for contempt must rest. This being true, it follows that the presence 
of that element must clearly be shown in every case where the power to punish 
for contempt is exerted — a principle which . . . exacts that in order to punish 
perjury in the presence of the court as a contempt there must be added to the 
essential elements of perjury under the general law the further element of obstruc- 
tion to the court in the performance of its duty.” 

If judges are to punish for contempt or to threaten contempt proceedings, they 
should of course understand the underlying principles. 

Other complaints have been made to us that a very few judges have improperly 
or arbitrarily punished or threatened to punish lawyers for contempt. The basic 
principles involving such cases are clear and should likewise be thoroughly under- 
stood. 

We believe that the power to punish for contempt should be exercised with great 
restraint and only as a last resort to maintain the dignity of the court and assure 
justice. Judges and lawyers have like responsibilities and duties and should in their 
conduct in court merit mutual respect. 

In connection with the foregoing, the opinion in Albano v. Commonwealth, 1944 
A.S. 265 lays down the underlying principles with reference to contempt. 


RuLeEs FOR CONSOLIDATION OF ACTIONS: 


New rules for the consolidation of actions were promulgated effective as of Octo- 
ber Ist, 1943. As these are published in a limited edition, there has not been wide 
publicity. We think it will be useful to reprint the same. 
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By action taken by the justices of the Appellate Divisions of the District Courts 
and the Chief Justice of the Municipal Court of the City of Boston, the existing 
rules for the consolidation of actions are repealed from and after October 1, 1943, 
and the following rules are made and promulgated in substitution therefor under 
the provisions of Chapter 483 of the Acts of 1935, as amended by Chapter 369 of 
the Acts of 1943, effective as of October 1, 1943. 


Davis B. Kensiton Charles L. Hibbard 
Chief Justice of the Municipal Court Ralph C. Estes 
of the City of Boston Charles I. Pettingell 


Presiding Justices of the Appellate 
Divisions of the District Courts. 


RULES OF THE District CouRTS OF THE COMMONWEALTH OF MASSACHUSETTS 
MADE AND PROMULGATED UNDER THE PROVISIONS AND BY THE AUTHORITY OF 
CuapTER 483 OF THE Acts or 1935, As AMENDED BY CHAPTER 369 OF THE ACTS 
oF 1943, CoNCERNING CONSOLIDATION OF ACTIONS. 


1. A party who moves for the consolidation and trial together of cross actions 
between the same parties or two or more actions, including other court proceed- 
ings, arising out of or connected with the same accident, event or transaction, 
pending in one or more district courts, shall file his motion in the court in which 
his action is pending. The party making such motion shall annex thereto a cer- 
tificate showing that he has given notices required by law and the time and man- 
ner of giving the same. Such notices shall contain a statement of the time of fil- 
ing such motion. The clerk shall note upon the motion and docket the day and 
hour of the filing of the same. The said motion and certificate shall then be for- 
warded forthwith by the clerk to the presiding justice of the Appellate Division 
of the said court. The filing of such motion with the clerk shall be deemed to be 
filing with the Appellate Division. All notices received by a clerk of the filing of 
a motion for consolidation in another court shall be docketed by him in the proper 
case and shall then be forwarded to the presiding justice of his Appellate Division. 

2. Such motions shall be set down for hearing at the next sitting of the Appel- 
late Division of the court where they are filed. 


3. Upon allowance of any such motion the Appellate Division shall make an 
order providing for the consolidated trial of the actions involved, and copies of 
such order shall be forwarded to the clerks of the courts in which actions are pend- 
ing. The original writ or process, all papers filed in the case, all bonds, and a 
certificate of the proceedings, shall be forwarded by the clerks of the courts of 
origin to the court where such actions or proceedings are consolidated, and such 
actions or proceedings shall thereafter proceed in the court to which they are 
thus transferred as though originally entered there. 


4. If all the parties to any such actions agree upon consolidation and trial to- 
gether the order therefor may be allowed without notice or hearing and may be 
signed by the presiding justice alone. 

5. Whenever in these rules any reference is made to the presiding justice, in 
the Municipal Court of the City of Boston it shall be deemed to be the Chief 
Justice of that Court.” 





fro 
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NoricE FOR VIOLATION OF A PARKING Law 


rts A new form for notice of violation of a parking law seems to us desirable. Accord- 
ng ingly effective as of the date in each respective court when their present supply of 
43, the old form becomes exhausted, the following form is prescribed: (Form omitted). 
jer 

of A REpRINT OF Two RULEs AND Two REQUIREMENTS 


(1) ‘At the Supreme Judicial Court holden at Boston in and for said Com- 
monwealth on the seventh day of December in the year of our Lord one thousand 
nine hundred and thirty-five, it is 

ORDERED, By the Justices of the Supreme Judicial Court, beginning with 
the fifteenth day of January in the year of our Lord one thousand nine hundred 


R and thirty-six, that no justice, special justice, clerk or assistant clerk of a district 
court shall be retained or employed or shall practice as an attorney on the criminal 
side of any court in the Commonwealth.” 

TTS (2) “At the Supreme Judicial Court holden at Boston in and for said Com- 

OF monwealth on the first day of March in the year of our Lord one thousand nine 

CTs hundred and thirty-seven, it is 

ORDERED, By the Justices of the Supreme Judicial Court that, beginning 
with the fifteenth day of July in the year of our Lord one thousand nine hundred 
ar and thirty-seven, no special justice of a district court shall be retained or em- 


ployed, or shall practice as an attorney, on the civil side of that court. This rule 
hich shall not be applicable to a special justice of any district court where the popula- 
“a tion of the district, according to the last preceding state or national census, shall 


tad be less than twelve thousand people.” 
nan- 

f a (1) “RequrREMENT No. V [or THE ADMINISTRATIVE COMMITTEE} 

an 

for- (Effective January Ist, 1943) 

ision On and after the effective date hereof, no Special Justice shall be assigned to 
to be hear or try a motor tort case if he shall be directly or indirectly retained, employed 
ng of or practice as an attorney in motor tort cases.” 

‘oper 

sion. (2) “Requrrement No. XVII 

ppel- (Effective January Ist, 1944) 

. On and after the effective date hereof, no Justice of a District Court other than 
" -r the Municipal Court of the City of Boston shall hear or try a motor tort case in 
aa any District Court of the Commonwealth if he shall be directly or indirectly 
“or : retained, employed or practice as an attorney in motor tort cases.” 

an 

. . NUMBER OF SIMULTANEOUS SESSIONS 

suc 

y are The experience of recent months and the lessened volume of work require a 

re-study of the need for simultaneous sessions and the number to be approved for 

al to- each individual court by the Committee. We will be glad to receive suggestions 
ont from the judges in ample time so that a decision may be reached and notice issue to 

y become effective January Ist next. 

ice, in Cuar.es L. Hreparp, Chairman 

Chief Elbridge G. Davis Richard M. Walsh 


Frank L. Riley Kenneth L. Nash 














